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PREFACE

“…it is difficult, if not impossible, for the state to support a project that includes unnecessary and expensive additions that are designed to address remote ‘what if’ risks.”

—North Dakota State Water Commission, January 3, 2003. Final Devils Lake, North Dakota, Integrated Planning Report and Environmental Impact Statement, p. 9-2

“The stochastic analysis identifies that there is about a 9.4-percent probability that the lake will overflow sometime in the next 50 years.  Given this probability, the environmental analysis based on the stochastic future assumes it is unlikely that the lake will overflow naturally.”

—Final Devils Lake, North Dakota, Integrated Planning Report and Environmental Impact Statement, p. 5-52

“… an outlet would reduce the chance of an overflow from 9.4 percent to 4.6 percent…”

—Final Devils Lake, North Dakota, Integrated Planning Report and Environmental Impact Statement p. S-5

Introduction

The National Wildlife Federation (NWF) submitted extensive, detailed and documented comments identifying numerous conceptual flaws, technical deficiencies and legal defects in the U. S. Army Corps of Engineers’ (Corps) February 2002 Draft Devils Lake, North Dakota, Integrated Planning Report and Environmental Impact Statement (Draft EIS, DEIS) (Pearson and Conrad, 2002).  On April 18, 2003, the Corps of Engineers announced the release of its April 2003, Final, Devils Lake, North Dakota, Integrated Planning Report and Environmental Impact Statement (Final EIS, FEIS) (Federal Register, Vol. 68, No. 75, pp.19206-19207).  The following comments address the adequacy of the FEIS in resolving and rectifying the flaws, deficiencies and defects identified in the NWF’s comments on the Draft EIS.  Therefore, these comments on the Final EIS are supplemental to and are to be considered in conjunction with NWF’s comments on the Draft EIS.  


History of North Dakota’s Plans to Stabilize Devils Lake

Many of the fundamental flaws and deficiencies in the Draft EIS and Final EIS have their origins in the history of proposals to control the level of Devils Lake.  As was noted in NWF’s comments on the Draft EIS, the geologic record shows that, since Devils Lake was formed 10,000 years ago by the Wisconsin Glacier, its level has fluctuated substantially over long periods of time through a range of some 65 feet, from dry at 1394 feet above mean sea level (msl) to overflowing to the Sheyenne River at 1459 feet.  The lake was at its current elevation of 1447 feet in the early 1800s, but it had declined to 1438 feet when the level was first officially recorded in 1867, and it had dropped to1424 feet by 1889.  As the lake continued to recede, reaching its modern day low of 1401 feet in 1940, proposals were developed in the early 1900s to divert water from the Missouri River to “restore,” “freshen” and “stabilize” Devils Lake.  Consequently, the Flood Control Act of 1944 authorized the Missouri-Souris Diversion Unit, to be built by the U. S. Bureau of Reclamation, to divert water from the Missouri River to irrigate 1,007,000 acres in northwestern North Dakota, including an inlet canal to restore Devils Lake to “its former level” and an outlet canal from Stump Lake to the Sheyenne River to “maintain Devils Lake at a uniform level.”  By 1948, soils studies had disclosed that much of the land proposed for irrigation in the Missouri-Souris Diversion Unit was not irrigable, so the project was abandoned and a replacement Garrison Diversion Unit was authorized in 1965, also including an inlet to deliver Missouri River water to Devils Lake and an outlet from East Stump Lake to the Sheyenne River to freshen and stabilize the lake.  However, by that time it was recognized that:

“The freshening of the Devils-Stump Lake chain will be one of the early operational problems of the Garrison Diversion Unit.”  (U. S. Congress, 1960) 

The 1974 Final Environmental Statement for the Garrison Diversion Unit pointed out that:

“Original plans were to flush the lakes in the chain through the Stump Lake outlet canal into the Sheyenne River, but because this would adversely affect the Sheyenne and Red Rivers, present plans are for East Stump Lake to contain water flushed from the other lakes.  (U. S. Bureau of Reclamation, 1974)

By 1975, Devils Lake had risen naturally to 1425 feet—two feet higher than the level to which it was to be “restored” by the Garrison Diversion Unit.  And by 1983, a report by the Corps recommended the construction of a levee to protect the City of Devils Lake from the rising lake (U. S. Army Corps of Engineers, 1983), and a 1988 report recommended the construction of an outlet channel from the west end of Devils Lake (U. S. Army Corps of Engineers, 1988). When the Garrison Diversion Unit was reauthorized in 1986, neither an inlet nor an outlet was included (P. L. 99-294).  Nevertheless, the 1955 North Dakota statute establishing the Garrison Diversion Conservancy District continues to declare that construction of the Garrison Diversion Unit is necessary:

“To replenish the waters, and to restore the level of Devils Lake, Stump Lake and Turtle Lake.”  (North Dakota Century Code Section 61-24-01)

On March 27, 1990, the U. S. Senate Committee on Environment and Public Works adopted a resolution stating that:

“The Secretary of the Army is authorized and directed to conduct a study for the purposes of providing plans for the development, utilization, and conservation of water and related land resources in the Devils Lake Basin, North Dakota.  The study should include appropriate consideration of the needs of the area for water management, stabilized lake levels, water supply, water quality, recreation, water pollution abatement, and enhanced conservation of fish and wildlife. Such study and plans provided shall be compatible with comprehensive development plans formulated by other agencies.” (Emphasis added)

House Report 101-536 on June 13,1990, and Senate Report 101-378 on July 19, 1990, both directed the Corps to “study an outlet for Devils Lake.”

The purpose of the resulting Reconnaissance Report was:

“…to identify at least one alternative for each stated purpose that is technically feasible, economically justified and environmentally acceptable to solve water resource problems that occur in the study area.”  (U. S. Army Corps of Engineers, 1992).

According to the Reconnaissance Report:

“The results of public involvement in early 1991 indicate that the most urgent concerns of residents around the lake chain are for a water inlet to stabilize low lake levels, the flooding and potential flood damages caused by the high lake levels, making water management compatible with protection of agricultural production, and the water quality within the lakes and its effects on the fishery and recreation resources and subsequent effects on the economy of the region.”  (U. S. Army Corps of Engineers, 1992).

The Reconnaissance Report concluded that:

“It has been determined that at least one flood control outlet and at least one lake stabilization inlet have been identified that are: in the Federal interest, economically justified, technically feasible, and environmentally sound, socially acceptable, and supported by the non-Federal sponsor.”  (U. S. Army Corps of Engineers, 1992)

and it reported that the benefit/cost ratios were 1.77 for the outlet and 1.11 for the inlet (U. S. Army Corps of Engineers, 1992).  However, a review by higher levels of the Corps disclosed that the benefit/cost ratio for the outlet actually was only 0.39 (U. S. Army Corps of Engineers, 1994). Consequently, 50 years after stabilization of Devils Lake had first been authorized by the Flood Control Act of 1944, it still could not be shown to be economically feasible.

Meanwhile, although authorization for delivery of Missouri River water to Devils Lake had been removed by the 1986 Garrison Diversion Unit Reformulation Act, in 1990 the State of North Dakota and the Garrison Diversion Conservancy District released their own Devils Lake Stabilization Plan involving the construction of a 200 cfs pipeline from Devils Lake to the Sheyenne River to pump Missouri River water delivered from the Garrison Diversion Unit to Devils Lake when the level was low and to pump water from Devils Lake to the Sheyenne River when the lake level was high (North Dakota State Water Commission et al., 1990)

Following four years of severe drought that saw Devils Lake drop from 1429 feet in 1987 to 1423 feet in 1992, unusually high levels of precipitation starting in 1993 caused the lake to begin rising rapidly, and the North Dakota Congressional Delegation requested the Corps of Engineers to prepare a contingency plan to address potential flooding problems around the lake.  In its February 15, 1996, Contingency Plan, the Corps identified a suite of measures to deal with the flooding problem, including: (1) an outlet to the Sheyenne River, (2) an outlet to Stump Lake, (3) upper basin management (including upper basin storage of 200,000 to 300,000 acre-feet of water), (4) raising the levee protecting the City of Devils Lake, (5) flood insurance, (6) relocation of structures, (7) construction of other levees, (5) road raises, and (6) infrastructure protection  (U. S. Army Corps of Engineers, 1996a).  The report included estimated construction and operation costs for four outlet options to the Sheyenne River, but it did not determine the economic feasibility of any of them (U. S. Army Corps of Engineers, 1996a)

On May 13, 1996, the North Dakota Congressional Delegation met with the Assistant Secretary of the Army for Civil Works, resulting in a May 24, 1996, directive from the U. S. Army Corps of Engineers Headquarters for preparation of a Devils Lake Emergency Outlet Plan “based on existing information” with the outlet plan “selected from one of the ‘Outlet to Sheyenne River’ measures… in the 15 February 1996 Devils Lake, North Dakota Contingency Plan” (U. S. Army Corps of Engineers, 1996b).  Thus, after meeting with the North Dakota Congressional Delegation on May 13, 1996, the Corps promptly disregarded the six other categories of flood protection measures identified in its February 15, 1996, Contingency Plan and proceeded to prepare an Emergency Outlet Plan based on outlet options none of which had not been demonstrated to be either effective or economically feasible.  

The Corps’ August 12, 1996, Emergency Outlet Plan, Devils Lake, North Dakota concluded that a 200 cubic feet per second (cfs) outlet operating from October 1985 through September 1995 would have reduced the level of the lake by 13 inches (U. S. Army Corps of Engineers, 1996b).  The report estimated the costs of a 200 cfs outlet at $21 million and the annual operation and maintenance costs at $200,000, but it did not include an analysis of the economic feasibility of the project.

Nevertheless, the Emergency Supplemental Appropriations Act of 1997 (P. L. 105-18) appropriated $5,000,000 and directed the Corps to use the money to

“…initiate and complete preconstruction engineering and design and the associated Environmental Impact Statement for an emergency outlet from Devils Lake, North Dakota, to the Sheyenne River.”  (U. S. Army Corps of Engineers and North Dakota state Water Commission, 2001)

At the urging of the North Dakota Congressional Delegation, the Energy and Water Development Appropriations Acts for Fiscal Years 1998 through 2001 (P. L. 105-62, 105-245, 106-60, 106-377) continued to provide funds for the construction of an outlet from Devils Lake to the Sheyenne River (FEIS p. 7-2; Appendix 1 p. 1-3)) but, at the insistence of other members of the Senate Appropriations Committee (Condon, 1997; Davis, 1997), included language specifying that the funds were not to become available unless the Secretary of the Army reports to the Congress:

“…that the construction is technically sound, economically justified, and environmentally acceptable and in compliance with the National Environmental Policy Act of 1969…That the economic justification for the emergency outlet shall be prepared in accordance with the principles and guidelines for economic evaluation as required by regulations and procedures of the Army Corps of Engineers for all flood control projects, and that the economic justification shall be fully described, including the analysis of the benefits and costs, in the project plan documents…  That the plans for the emergency outlet shall be reviewed and, to be effective, shall contain assurances provided by the Secretary of State, after consultation with the International Joint Commission, that the outlet will not violate the requirements or intent of the [Boundary Waters Treaty of 1909] Between the United States and Canada… [and] That no funds made available under this Act or any other Act for any fiscal year may be used by the Secretary of the Army to carry out the portion of the feasibility study of the Devils Lake Basin… that addresses the needs of  the area for stabilized lake levels through inlet controls… or carry out any activity that would permit transfer of water from the Missouri River Basin to Devils Lake.”

In consenting to these conditions,

“[North Dakota Senators] Conrad and Dorgan said Congress could revisit the issue in the future and approve funding for an inlet…”  (Davis, 1997)

and:

“Dorgan said he will bring back the inlet in future sessions, but for now, he said, the inlet is needed.”  (Condon, 1997) 


Continuing Political Interference in the NEPA Process
As originally stated in the Corps’ February 1999 Environmental Impact Statement (EIS) Scoping Document for the Devils Lake outlet:

“The purpose of the proposed action is the reduction of flood damages and flood protection costs related to the rising lake levels in the flood-prone areas around Devils Lake.”  (U. S. Army Corps of Engineers and North Dakota State Water Commission, 2001)

However, in June 1999 the U. S. Army Corps of Engineers reported to the Congress that:

“Findings from these recent studies [of an outlet from Devils Lake] indicate that an economically feasible solution cannot be developed using the current economic and hydrologic models.  Benefit-cost ratios vary from 0.12 to 0.72 depending on what assumptions for a without-project condition are used.  Also, a outlet of 300 cubic feet per second (cfs) has limited effectiveness in terms of reducing peak levels…”  (U. S. Army Corps of Engineers, 1999)

Despite the outlet’s lack of economic feasibility, the Associated Press reported on July 17, 1999, that:

“Earlier in the week, [North Dakota Senator Kent] Conrad had threatened to block legislation concerning corps’ promotion activities and staff.  Conrad had said he wouldn’t work with the Mississippi office unless something was done to address the Devils Lake flooding.

‘I reached the conclusion that the Mississippi division… had no intention of acting to construct an outlet for Devils Lake,’ he said.” (Associated Press, 1999a)

Later, The Bismarck Tribune reported that Senator Conrad blocked appointments of Department of State officials in an attempt to force the agency to pressure the Government of Canada to agree to initiate consultation with the International Joint Commission before the Corps had completed studies on the design and impacts of an outlet or determined that one should be built.  According to the Tribune:

“Secretary of State Colin Powell had been to Conrad’s budget committee to talk about spending for Afghanistan.

Conrad suggested that he could listen better if Powell would get word to the U. S. Army Corps of Engineers that a Devils Lake outlet is critical to North Dakota.

A few days later, the State Department showed up at his office ready to listen.

Conrad said he employed the senatorial privilege of holding up department appointments until the matter is resolved.

‘This is important to my state.  I want to send a message in the strongest terms,’ he said.”  (Donovan, 2002)

In September 1999, the Associated Press reported that officials of the Corps, the Federal Emergency Management Agency and other Federal agencies had met at the White House to discuss the situation at Devils Lake, and:

“… Sen. Kent Conrad, who was briefed on the meeting, said officials reviewed plans for an outlet to Stump Lake, an outlet on the west end of the lake, and measures that would affect roads and sewer systems.

‘I think this is very positive,’ said Conrad, a North Dakota Democrat who has advocated a Devils Lake outlet to reduce the water level.”  (Associated Press, 1999b)

Consequently, instead of acknowledging the lack of efficacy or economic feasibility of an outlet, the North Dakota Congressional Delegation persuaded the Corps to change the purpose of the project to make an outlet appear justified.  Therefore, the Corps published a revised Notice of Intent to prepare an EIS on December 22, 2000, which stated that:

“The purpose of the proposed action is to reduce the flood damages related to the rising lake levels in the flood prone areas around Devils Lake and to reduce the potential for a natural overflow event.”  (Emphasis added) (U. S. Army Corps of Engineers and North Dakota State Water Commission, 2001)

Because an outlet would be minimally effective in reducing peak levels of the lake, it would not  significantly reduce flood protection costs, so that purpose was eliminated, and the Corps included reduction in the potential for a natural overflow as a benefit, despite the low 9.4 chance of a natural overflow occurring and the fact that an outlet would reduce that chance by only 4.8 percent (FEIS pp. 5-52, 6-105).

In order to create a hypothetical situation where an outlet theoretically could reduce the potential for a natural overflow event, the Corps had to fabricate an artificial “Wet Future Scenario” involving the repetition of the climatic and hydrologic conditions for the seven years of unusually high precipitation from 1993 to 1999 two more times in immediate succession in order to cause the lake to overflow 14 years later, and then repeating them for an additional seven years to create hypothetical downstream damages that an outlet might then prevent (DEIS pp. 3-4, 3-5, 4-12).  The obvious fallacy of such an approach, of course, is that a hypothetical scenario could be fabricated to justify virtually any project, so this sets a dangerous precedent for approving other government actions costing hundreds of millions of dollars that also have no relationship to reality.

The Draft EIS pointed out that:

“The Corps of Engineers traditionally recommends plans that show the greatest expected net benefits, where benefits exceed costs based on the probability of events.  As a standard process under the Principles and Guidelines, this is referred to the National Economic Development, or NED, plan.  A stochastic approach was used to determine whether any of the outlet plans met that criterion, and a stochastic approach was used for economic evaluation.”  (DEIS p. 6-28)

However, under the Principles and Guidelines for economic evaluation required by the Army Corps of Engineers for all flood control projects, the Draft EIS determined that the proposed Pelican Lake 300 cfs outlet from Devils Lake would have a benefit/cost ratio of only 0.37 (DEIS Table 4 p. 4-2) and, therefore, concluded:

“The [Pelican Lake 300 cfs] outlet plan that has been preliminarily selected for design is not economically justified using methods that would determine expected net benefits by producing probability-weighted benefits and costs.”  (DEIS p. 1-S-7)

The Corps’ February 2002 Draft EIS stated in its Conclusions that:

“In the Energy and Water Development Appropriations Acts for Fiscal Years 1998, 

1999, 2000, and 2001 (Public Laws 105-62, 105-245, 106-60, and 106-377, respectively), 

Congress provided funding for the construction of an emergency outlet from Devils Lake

to the Sheyenne River, but it imposed several conditions to the funds becoming available.

Since these conditions have not been met, no funds have been provided to the Corps

to proceed with construction.”  (Emphasis added)  (DEIS p. 6-28)

So, instead of accepting the fact that an outlet from Devils Lake would not meet the conditions imposed by the Congress, North Dakota Congressional Delegation members sought to and succeeded in changing those conditions in the massive Fiscal Year 2003 Omnibus Appropriations Bill (P. L. 108-7) to eliminate the requirements that the economic analysis of the outlet be prepared according to the Corps’ Principles and Guidelines and that the outlet be economically justified, and while they were at it, they also eliminated the requirement for consultation with the International Joint Commission to establish compliance with the Boundary Waters Treaty (FEIS p, 1.1, 1-2).  As the Final EIS explains:

“Public Law 108-7 directs the Corps to construct an outlet from Devils Lake to the Sheyenne River, subject to several conditions, including the Secretary of State providing assurances that the project will not violate the Boundary Waters Treaty of 1909.  Additionally, it differs from the Energy and Water Development Act, 2001, Public Law 106-377, and earlier laws by no longer [requiring] that the outlet be economically justified.  Rather, Public Law 108-7 requires instead that the justification for the outlet be fully described, including the analysis of benefits and costs.”  (Emphasis added)  (FEIS p. 1-2)

Consequently, although the Final EIS also concludes that:

“The stochastic model provides a means of conducting a probability weighted economic analysis.  While the use of a wet future scenario may also provide insight into potential benefits of the outlet alternatives, such an analysis provides little assurance as to the soundness of such an investment, since it is tied to the unlikely assumption that a particular scenario will ever occur.  Studies indicate that an outlet plan using methods that would determine expected net benefits by producing probability-weighted benefits and costs would not be economically justified.  Within the context of this evaluation, the preferred action in the near term would be the continuation of infrastructure protection.”    (Emphasis added)  (FEIS, p. 5-177)

nevertheless:

“Having reviewed and evaluated documents concerning the proposed action and views of other interested agencies and parties raised on the draft IPR/EIS, the Corps of Engineers has identified that the preferred alternative to alleviate flood damage at Devils Lake in North Dakota is the Pelican Lake 300 cfs outlet plan.” (Emphasis added) (FEIS p. 13.1) 

However, the only agency to express support for construction of an outlet from Devils Lake in its comments on the Draft EIS was the North Dakota State Water Commission (FEIS Appendix 4, pp. 75-80.  The U. S. Environmental Protection Agency, the U. S. Department of the Interior, Environment Canada, Fisheries and Oceans Canada, Manitoba Conservation, the Minnesota Department of Natural Resources, the Minnesota Pollution Control Agency, the Minnesota Department of Health and the Missouri Department of Natural Resources all recommended that an outlet not be constructed from Devils Lake (FEIS Appendix 4).  Of the remaining parties submitting comments on the Draft EIS, only the Governor of North Dakota, Nelson County, Benson County and three private citizens supported construction of an outlet in their comments on the Draft EIS (FEIS Appendix 4).  The National Wildlife Federation, the Sierra Club, the Spirit Lake Alliance, Eddy County, Audubon North Dakota, the North Dakota Chapter of The Wildlife Society, the Minnesota Center for Environmental Advocacy, the Minnesota Conservation Federation, the Peterson Coulee Outlet Association, People to Save the Sheyenne, the Pembina Valley Water Cooperative Inc. and 11 private citizens submitted comments on the Draft EIS expressing opposition to an outlet (FEIS Appendix 4).  Overall, of the 43 agencies and parties listed in the Final EIS as submitting comments on the Draft EIS, 31 (72%) expressed opposition to an outlet, 6 (14%) were neutral and 6 (14%) supported an outlet (FEIS Appendix 4).  These facts clearly demonstrate that, contrary to its claim here in the Final EIS, the Corps did not base its determination that the Pelican Lake outlet is the preferred alternative to alleviate flood damages at Devils Lake on “the views of other interested agencies and parties raised on the draft IPR/EIS.” 

The flaws and deficiencies in the DEIS and FEIS resulting from the State of North Dakota’s and the North Dakota Congressional Delegation’s adamant insistence that the lack of efficacy and economic feasibility of an outlet not be considered are further compounded by their parallel efforts to assure that other alternatives for dealing with problems created by the rising level of Devils Lake are not fully analyzed.  This is demonstrated by the highly unusual disclosure that the North Dakota Congressional Delegation and Governor’s staff had exclusive authority for “Screening of alternatives” considered in the DEIS (pp. 6-31, 6-32) and in the FEIS (p. 14-1). The failure of the FEIS to evaluate thoroughly and consider seriously other alternatives besides an outlet is clearly demonstrated by the statement in the Summary that the second “primary purpose” of the FEIS (after implementing “tiering” in order to delay consideration of the operational impacts of an outlet) is:

“…to evaluate an outlet plan (proposed action being evaluated) and present a preferred outlet alternative.”  (Emphasis added) (FEIS p. S-1)

With the constraints imposed by the North Dakota Congressional Delegation of (1) dismissing the lack of efficacy of an outlet, (2) disregarding the lack of economic feasibility of an outlet, (3) having to create a hypothetical “Wet Future Scenario” in order fabricate a justification for an outlet, and (4) having alternatives screened by avowed advocates of an outlet, fundamental conceptual flaws and technical deficiencies were intentionally incorporated into the Corps’ EIS process that automatically render the Final EIS manifestly inadequate under the National Environmental Policy Act (NEPA).

The following comments discuss how specific conceptual flaws, technical deficiencies and legal defects identified in NWF’s comments on the Draft EIS are perpetuated, and in some cases compounded, in the Final EIS.

Flawed Scoping Process
In its comments on the Draft EIS, NWF pointed out that the Corps’ EIS scoping process was designed to discourage and frustrate, rather than encourage and facilitate, public participation and involvement, and it cited the statements from the Corps’ own Environmental Justice Analysis that: 

“Findings from this study revealed a noticeable lack of definitive information available from agency sources on a number of issues, such as… impacts to Devils Lake flooding of upper basin drainage.”  (DEIS Appendix C p. C-102)

and:

“Data from this study indicate that a majority of respondents, from all groups, feel that their views either have not been heard, or have been heard, but not acted on.  These findings call into question the effectiveness of the current public involvement process.”  (DEIS Appendix C p. C-104)

Nevertheless, the Final EIS continues to omit any mention of upper basin drainage being among “the issues identified during the scoping process” (FEIS Appendix C p. C-169-C173), and it still makes no attempt to address the findings of its own Environmental Justice Analysis regarding the ineffectiveness of its public involvement process (FEIS Appendix C pp. C-136-C-141), including the disclosure that:

“Findings from this study also indicate that many respondents felt that the scoping process did not allow or welcome input from the public.”  (FEIS Appendix C p. 140)

Instead of addressing these issues in a factual, substantive and objective manner, the Final EIS simply dismisses them with the cavalier declaration that:

“The scoping process was not flawed and was conducted in compliance with regulations.”  (FEIS Appendix 5 p. 5-10)

As NWF pointed out in its comments on the Draft EIS, if for no other reason, this pervasive exclusion of the public from meaningful participation in the EIS process—while actively accommodating the involvement of the North Dakota Congressional Delegation and other political proponents of an outlet in the most fundamental aspects of the process—also renders the Final EIS inadequate in meeting the Corps’ statutory responsibilities under NEPA.

Inappropriate Tiering of Environmental Impact Analysis

NWF pointed out in its comments on the Draft EIS that it is not the construction of an outlet, but its operation, that will have the most significant adverse impacts on the environment, and:

“It is important to note that it is not just mitigation of environmental impacts of the construction of an outlet that the Corps proposes to address in supplemental NEPA documents under CEQ Regulation 1508.2(b), but also the impacts of the operation of the outlet itself (DEIS pp. 5-92-94).  Thus, rather than employing ‘tiering’ as provided under  the regulation, the Corps is instead using ‘tiering’ as a ploy for segmenting the analysis of the environmental impacts of the proposed action itself, in clear violation of both CEQ Regulation 1508.2(b) and NEPA.

Until an operation plan is developed for the proposed outlet and the impacts of the operation of the outlet are described in detail, the Corps will be unable to make a decision regarding the construction of an outlet that is in compliance with NEPA…  Thus, any supplemental NEPA documents dealing with the most significant impacts of an outlet will not become available until after the decision has been made to build an outlet, when it is too late to avoid those impacts or select less damaging alternatives.  The Corps’ NEPA process for the proposed outlet, therefore, is deliberately crafted to circumvent the fundamental purpose of NEPA.”

However, instead of addressing these important issues in a substantive, factual and objective manner, the Final EIS casually acknowledges the “limited” data and the “high degree of uncertainty” regarding the impacts of the operation of an outlet, and then simply dismisses the issues with a vacant reference to “recommended” “potential” monitoring and mitigation plans that may or may not be implemented (FEIS p. 8-9, Appendix C pp. C-175-C-186) and the arbitrary assertion that:

“It is the Corps’ determination that tiering is appropriate and allows for a timely decision as to whether or not the construction of an outlet should proceed.”  (FEIS Appendix 5 p. 5-7)

Failure to Consider Cumulative Impacts

NWF pointed out in its comments on the Draft EIS that the Corps had failed to consider adequately the cumulative impacts of three reasonably foreseeable State and Federal projects, the implementation of which could significantly increase the environmental impacts of an outlet from Devils Lake.  However, instead of addressing these deficiencies, the Final EIS compounds them by further diminishing consideration of the cumulative impacts of those projects.


Red River Valley Water Supply Project
NWF pointed out in its comments on the Draft EIS that:

“The Dakota Water Resources Act of 2000 authorizes a Red River Valley Water Supply Project, one alternative of which to be considered is the delivery of Missouri River water to the Sheyenne River utilizing the U. S. Bureau of Reclamation’s Garrison Diversion Unit.  The DEIS acknowledges that utilizing the Garrison Diversion Unit to deliver Missouri River water for a Red River Valley water supply project is a reasonably foreseeable action (DEIS p. 5-92), but, despite the fact that the projects would deliver water to the Sheyenne River from different sources, it does not discuss how operation of the proposed Devils Lake outlet might alter the operation or impacts of the Red River Valley Water Supply Project, or how operation of the Red River Valley Water Supply Project might alter the operations or impacts of the proposed outlet.  With absolutely no data or analysis, the DEIS summarily dismisses discussion of the cumulative impacts of the two projects with the statement that they ‘do not result in any additional impacts above those described in this Draft Report/EIS.’ (DEIS p. 5-92)”

The primary limitations on discharges from a Devils Lake outlet are water quality standards and channel capacity in the Sheyenne River (FEIS pp. 5-21,5-22. 5-72, 5-73, 7-10).  Therefore, discharges from the outlet may be limited by Sheyenne River channel capacity during periods of high natural flows on the Sheyenne River, and they may be limited by water quality standards during periods of low natural flows.  With better quality Missouri River water being delivered to the Sheyenne River during periods of low natural flows from a Red River Valley Water Supply Project using features of the Garrison Diversion Unit, higher discharges could be made from the outlet without violating water quality standards.  These higher discharges could have significant impacts on Devils Lake (lower water quality and lower future lake levels, both of which will escalate demands for an inlet to divert Missouri River water to the lake) and on the Sheyenne River (pollutant loading, erosion and flooding).

Instead of addressing the potentially significant cumulative impacts on Devils Lake and the Sheyenne River of the operation of an outlet and a Red River Valley Water Supply Project utilizing features of the Garrison Diversion Unit to deliver Missouri River water to the Sheyenne River, the Corps summarily dismisses the issue by simply eliminating all mention of the “Garrison water supply study for the Red River basin; possible measures include reservoirs, water diversion, pipelines, and wells” (DEIS p. 5-92) from the “reasonably foreseeable actions that are either being planned or considered by other agencies or groups” (FEIS p. 6-112).  The Corps provides no rationale whatsoever for its decision to deal with the cumulative impacts of a Devils Lake outlet and a Red River Valley Water Supply Project utilizing the Garrison Diversion Unit to deliver Missouri River water to the Sheyenne River by arbitrarily ignoring them.


Inlet to Deliver Missouri River Water to Devils Lake

In comments on the Draft EIS, NWF discussed the clear and unequivocal evidence that the State of North Dakota and the North Dakota Congressional Delegation consider the current proposal to construct an outlet as simply the first step in the State’s plan to “stabilize” Devils Lake with an inlet to deliver Missouri River water to the lake when the level is low and an outlet to the Sheyenne River to discharge water when the level is high.  NWF went on to point out that the Corps’ statement in the Draft EIS that:

“Public Law 105-62 prohibits the Corps from using any funds to study an inlet involving the transfer of water from the Missouri Basin.  Therefore, an inlet is not part of the analysis.”  (DEIS p. 1-S-1)

misinterprets the language of the 1997 Energy and Water Development Appropriations Act (P. L. 105-62), which simply prohibits the Corps from carrying out a feasibility study for an inlet to Devils Lake, but does not prohibit the Corps from addressing the cumulative environmental impacts of an inlet in association with an outlet from Devils Lake that is required under NEPA.

The Corps’ response to its erroneous interpretation of the language of the 1997 Energy and Water Development Appropriations Act, however, is not simply to repeat it (FEIS Appendix 5 p. 5-11), but then to add another erroneous statement that:

“The cumulative effects of reasonably foreseeable actions, such as water supply and other flood damage reduction measures, are addressed in the cumulative effects discussion.”  (Emphasis added)  (FEIS Appendix 5 p. 5-11)

Of course, as we have just seen regarding the Red River Valley Water Supply Project, instead of discussing the cumulative effects of water supply projects, the Corps deliberately eliminated the “Garrison water supply study for Red River basin” (DEIS, p. 5-92) from the discussion of cumulative effects in the Final EIS (p. 6-112). 

It should also be noted that the language of the 1997 Energy and Water Development Appropriations Act simply prohibits the Corps from carrying out a feasibility study for an inlet to Devils Lake and it does not prohibit other Federal agencies, such as the U. S. Bureau of Reclamation, or the State of North Dakota—which has enacted a statutory mandate “To replenish the waters, and to restore the level of Devils Lake and Stump Lake…” (North Dakota Century Code 61-24-01(4)), and which already has initiated construction of its own outlet (Weixel, 2002)—from constructing an inlet.  

It is significant to note in this context that the recently-published Special Edition 2003 Irrigation Issue of North Dakota Water features a map of “North Dakota Water Resources” prepared by the North Dakota State Water Commission which shows as proposed water facilities a “Sheyenne River Pipeline” leading from the end of the Garrison Diversion Unit’s New Rockford Canal to the Sheyenne River and a “Devils Lake Inlet/Outlet” leading from the Sheyenne River to West Bay of Devils Lake (North Dakota Water Education Foundation, 2003).

Rather than addressing these issues and the potentially significant cumulative environmental impacts—including increased risk of transfer of foreign biota from the Missouri River Basin to the Hudson Bay Basin (International Joint Commission, 1977) of an inlet to and an outlet from Devils Lake, the Final EIS ignores them and simply modifies the above statement to:

“Public Law 105-62 prohibited the Corps of Engineers from using any of the funds to study any inlet involving the transfer of water from the Missouri River basin.  Therefore, an inlet is not viewed as a reasonably foreseeable action and is not part of the analysis.”  (Emphasis added)  (FEIS p. S-14)

North Dakota’s 300 cfs “Temporary” Emergency Outlet
NWF pointed out in its comments on the Draft EIS that:

“Clearly, the construction and operation by the State of a 300 cfs West Bay outlet would have profound impacts on the justification for and feasibility of the Corps’ proposed Pelican Lake 300 cfs outlet, as well as on the cumulative impacts to the Sheyenne River if the Corps’ proposed outlet were to be built.  However, the Corps summarily dismisses consideration of the State’s proposed 300 cfs West Bay outlet with the statement that:

‘The design and detailed operation plan for a temporary outlet have not been completed at this time, and there is a high probability for delays or suspension of the plan due to possible litigation and permitting issues.  Therefore, the construction and operation or a temporary outlet is not considered to be a reasonably foreseeable action at this time, and the Corps is not including this outlet in the future without project conditions.  If the State actually begins construction, a decision would have to be made on whether the future without project conditions should be reevaluated, which would result in the extension of the schedule to complete project design and the preparation of a revised NEPA document.’  (DEIS p. 1-S-10)”

Eight months after the February 2002 Draft EIS was released, the State began construction of its temporary outlet in October 2002 (Weixel, 2002), at the same time the April 2003 Final EIS was released, the North Dakota Department of Health released a draft Clean Water Act Section 402 North Dakota Pollutant Discharge Elimination System discharge permit for the State’s temporary outlet (North Dakota Department of Health, 2003), and at its June 2003 meeting, the North Dakota State Water Commission voted to move forward with its outlet and to advertise for bids on the next segment of the project (Weixel, 2003). Despite acknowledging that:

“North Dakota completed much of the design for an outlet along the Peterson Coulee, has also initiated construction of an access road and site preparation at the pump station area, and has approved funding for the Peterson Coulee channel portion of the outlet.” (FEIS p. S-13)

and that a “sensitivity analysis:”

“… showed that the benefit-cost ratio of the Pelican Lake outlet for a stochastic approach is reduced from 0.19 to 0.13 with a temporary outlet included in the future without-project conditions and from 1.54 to 1.17 for a wet future scenario.”  (FEIS p. S-13)

the Final EIS dismisses consideration of the cumulative impacts of the State’s outlet by continuing to maintain that:

“There is a high probability for delay or suspension of the plan due to possible litigation and permitting issues.  Therefore, the Corps does not include this outlet in the future without-project conditions analysis.”  (FEIS p. S-13)

Rather than addressing the obvious cumulative environmental impacts of the State’s outlet associated with the resulting 24 to 32 percent reduction in the benefit-cost ratio of the Corps’ proposed Pelican Lake outlet, the Final EIS attempts to dismiss them with the irrelevant notation that:

“By Public Law 108-7, Congress removed the traditional economic justification requirement for construction of an outlet and only required a description of the justification, including an analysis of the benefits and costs.”  (FEIS p. S-13)

The Final EIS neglects to mention, however, that the Congress did not remove the requirement of the National Environmental Policy Act for the Corps to consider and analyze the cumulative impacts of its proposed Pelican Lake outlet and the State’s temporary emergency outlet.

Absence of Authorization to Construct and Operate an Outlet
NWF pointed out in its comments on the Draft EIS that:

“The DEIS cites the 1997 Emergency Supplemental Appropriations Act as its authority to undertake preconstruction engineering and design and the associated EIS for an emergency outlet from Devils Lake to the Sheyenne River (DEIS p. 1-2), and it cites the Energy and Water Development Appropriations Acts for Fiscal Years 1998, 1999, 2000, and 2001 as ‘providing funding for the construction of an emergency outlet to the Sheyenne River’ (DEIS p. 1-2), but it does not cite any congressional authorization act language that specifically authorizes the construction and operation of an outlet from Devils Lake to the Sheyenne River.

…The language of the 1998 Energy and Water Development Appropriations Act clearly indicates that it was the intent of the Congress that the Corps, after meeting the conditions specified, was authorized only to ‘initiate construction of an emergency outlet’ from Devils Lake to the Sheyenne River.  The language demonstrates that, in the event the Corps should meet the conditions specified in the Act and initiate construction of an outlet, the Congress retained the authority to review the status of the ‘emergency’ before authorizing further construction and operation of the outlet and the appropriation of additional funds for its construction.  That authorization would properly be in the form of a specific congressional authorization act, rather than simply through the appropriation of funds in a continued piecemeal fashion.”

By March 2003, Devils Lake had declined 1.43 feet from its July 2001 peak level of 1448.33 feet FEIS pp.I-1, 4-1, 4-4), suggesting that the “emergency” under which the Congress authorized the Corps to initiate construction of an emergency outlet, providing specific conditions were met, has subsided.  Although the 2003 Energy and Water Development Appropriations contained in the 2003 Omnibus Appropriations Bill (P.L.108-7) eliminates the requirements for traditional economic analysis and economic justification for the outlet and consultation with the IJC, it specifies:

“That the Secretary of the Army, acting through the Chief of Engineers, is authorized and directed to use $5,000,000,000 of Construction, General funding as provided herein for construction of an emergency outlet from Devils Lake, North Dakota, to the Sheyenne River, at an estimated cost of $100,000,000…”  (Emphasis added)

However, the Corps now estimates the cost of the 300 cfs Pelican Lake outlet “preferred alternative” at $186,539,000 to $208,228,000 (FEIS p. 5-147), which is $86,539,000 to $108,228,000 more than the estimated $100,000,000 project authorized by the 2003 Act.  Clearly, the Congress has not authorized the Corps to construct a $186,539,000 to $208,228,000 outlet.  Therefore, in the absence of either an “emergency” or authorization to construct a $186,500,000 outlet, there still is no authorization for the Corps to construct and operate its “preferred alternative” 300 cfs Pelican Lake outlet.  Although the Final EIS acknowledges that:

“Additional authorization would be needed for the Corps to construct an outlet.”  (FEIS pp. 8-9, 8-13)

it does not specify the nature or form of the authorization that would be needed.  However, with project costs now approaching $200,000,0000, as NWF pointed out in its comments on the Draft EIS, that authorization should properly be in the form of a specific congressional authorization act, rather than simply through the continued appropriation of funds in a piecemeal fashion.

Inadequate Description of Environmental Impacts of the Proposed Action

NWF pointed out in its comments on the Draft EIS that:

“Not only does the DEIS fail to describe adequately the environmental impacts of the operation of the proposed Pelican Lake outlet, but the discussion that is provided is designed to minimize and obscure the impacts that are identified.

The downstream impacts of the operation of the proposed Pelican Lake 300 cfs outlet under a ‘wet future scenario’ where those impacts would be most severe have not been modeled, so they have simply been interpolated from the impacts of West Bay 300 cfs and 480 cfs alternatives modeled under two ‘moderate’ (1450 and 1455 feet) lake future scenarios.  For example:

‘Impacts to aquatic resources were evaluated for a 300 cfs constrained and a 480 unconstrained outlet from West Bay…  The effects of outlets from other locations such as Pelican Lake, would have to be interpreted from these findings.  It is possible [emphasis added] that a Pelican Lake outlet would approximate the water quality effects of a 300 cfs West Bay outlet and the flow effects of a 480 cfs West Bay outlet.’  (DEIS Appendix C p C-38).

‘… Because of the uncertainty as to which outlet operation plan would be proposed for design, 300 cfs or 480 cfs—constrained or unconstrained, the analysis of natural resource effects was designed to bracket the potential effects for the two moderate lake scenarios [emphasis added] selected for analysis…’

The outlet plan preliminarily selected for design does not originate in West Bay and falls somewhat outside the bounds of this analysis [emphasis added].  The water quality effects on aquatic resources would likely be [emphasis added] very similar to those identified with the West Bay 300 cfs outlet, constrained by water quality and channel capacity.  However, since a Pelican Lake outlet captures the fresh water flowing into Devils Lake, the outlet would have substantially higher flows, and the effects of increased flow on aquatic habitat in the Sheyenne River would likely be [emphasis added] closer to the effects identified with the West Bay 480 cfs outlet.  In lieu of additional modeling, the water quality effects of the 300 cfs constrained operation and the flow effects of the 480 cfs constrained operation were used to evaluate the potential effects of the Pelican Lake outlet on aquatic resources.’  (DEIS p. 5-45)”

NWF listed two pages of devastating impacts to the Sheyenne River of a 300 cfs Pelican Lake outlet “interpreted” in the Draft EIS from the operation of 300 cfs and 480 cfs West Bay outlets under the 1450 and 1455 feet “moderate” future scenarios, but pointed out that the Draft EIS contains only two brief paragraphs (DEIS pp. 5-55, 5-86) discussing the downstream impacts associated with the more than 50 percent increase in discharges from these “moderate” conditions of a Pelican Lake outlet operating under the “wet future scenario” conditions where the Draft EIS claims it would be economically justified.   As NWF pointed out:

“That’s it!  These two paragraphs are the sum and substance of what the public, the Congress and other decision-makers are told about the specific environmental impacts of the operation of the proposed 300 cfs outlet under the ‘wet future scenario’ under which outlet proponents such as the North Dakota congressional delegation, Ramsey County elected officials and Lake Emergency Management Committee representatives are advocating that the outlet be justified (Associated Press 2002)

Of course, the reader is told that more detailed discussion of the impacts under the scenario future is presented in the Technical Appendices (DEIS p. 5-66), but examination of Appendix C, which addresses ‘Environmental Resources,’ reveals only the same kinds of abstract and ambiguous generalizations that are used in the DEIS itself to minimize and obfuscate the downstream impacts of the operation of the proposed Pelican Lake 300 cfs outlet under the ‘wet future scenario’ necessary to rationalize its construction.”

The Corps responded to the lack of specific information regarding the environmental impacts of its “preliminarily identified” 300 cfs Pelican Lake outlet by summarily dismissing it with the remarkable assertion that:

“Those paragraphs are a ‘summary’ of the preceding 20 pages.  The entire Report is a compilation of many investigations and over 4,000 pages of data.  Those reports were put on the District’s ftp site at various times during the study and put on a CD that was a made available at public meetings.  Those studies are cited in the report and are available to the public, Congress, and other decision-makers.”  (Emphasis added)  (FEIS Appendix 5 p. 5-42)

Of course, the Corps’ response neglects to consider the obvious facts that:

· The Draft EIS openly admits that the environmental impacts of the “preliminarily identified” 300 cfs Pelican Lake outlet were not modeled but were interpreted from the impacts of the operation of 300 cfs and 480 cfs West Bay outlets under “moderate” future scenario conditions.  (DEIS p. 5-45, Appendix C p. C-38)

· The paragraph quoted from Draft EIS p. 5-55 summarizes 10 preceding pages of discussion of environmental impacts of a 300 cfs Pelican Lake outlet based on an interpretation of the impacts of the operation of 300 cfs and 480 cfs West Bay outlets under 1450 and 1455 feet “moderate” future scenarios, and they do not include specific information on the environmental impacts of the operation of the proposed 300 cfs Pelican Lake outlet under the “wet future scenario.”  The paragraph was quoted simply as a basis for evaluating the implications of the preceding paragraph of the comments quoted from Draft EIS p. 5-86.

· The paragraph quoted from Draft EIS p. 5-86 is not a summary but simply states that:

“Because the scenario is based on a wet climate, the pumping may last longer and greater quantities may be pumped out.  Therefore, the impacts described for the stochastic analysis would last longer and the flow effects would be greater.  For example, erosion would be more, aquatic effects from flow would be the same type but would be of a greater magnitude, soil salinity effects would also be of the same type but irrigators and land users would be subject to those effects for a longer period.”

· Draft EIS Environmental Appendix C lists 19 documents in its bibliography that “are incorporated by reference into this Appendix” and states that they “are on file at the St. Paul District, Corps of Engineers,” but it says nothing about them having been “put on the District’s ftp site at various times during the study,” nor does it indicate which, if any, were still available on the ftp site at the time the Draft EIS was released.  (DEIS Appendix C pp. C-149-C-151)

· Draft EIS Environmental Appendix C contains an endnote disclaimer stating that:

“The information presented in this appendix is subject to revision pending the results of ongoing studies and additional analysis.”  (DEIS Appendix C p. C-151)

The National Environmental Policy Act specifies in Section 102(2)(C) that all agencies of the Federal Government shall include in major Federal actions significantly affecting the human environment “a detailed statement by the responsible official on – (i) the environmental impact of the proposed action.” It is, therefore, patently ludicrous and astonishingly audacious for the Corps to suggest that the public, the Congress and other decision-makers, after struggling through the Corps’ disjointed and confusing three-inch thick DEIS, should then be expected to attempt to locate and sort through 4,000 additional pages of data that might or might not still be available on the District’s ftp site—and which are subject to change even if they are available—in an effort to find what the environmental impacts of the proposed 300 cfs Pelican Lake might be.   

The Corps obviously views the Devils Lake, North Dakota Integrated Planning Report and Environmental Impact Statement as a public obfuscation document, rather than the public disclosure document required by law.  Indeed, there could be no clearer evidence that the Corps’ NEPA process is deliberately calculated to subvert both the letter and the intent of NEPA, rather than to comply with its requirements.

It is appropriate, therefore, to consider how the Final EIS addresses the environmental impacts of the Corps’ 300 cfs Pelican Lake outlet “preferred alternative.”  Unfortunately, however, instead of a providing specific information on the environmental impacts resulting from the operation of the 300 cfs Pelican Lake outlet “preferred alternative” under standard stochastic (probability-based) conditions, the 1450 feet and 1455 feet “moderate” future scenarios having 30 percent and 24 percent chances, respectively, of occurring (FEIS p.5-57), and the hypothetical “wet future scenario” with its virtually zero chance of occurring (FEIS p. 5-56), the Final EIS presents the same “interpretation” of effects based on those of the operation of 300 cfs and 480 cfs West Bay outlets under “moderate” future scenario conditions found in the Draft EIS.  In fact, the Final EIS contains virtually identical statements to those in the Draft EIS regarding the evaluation of the environmental impacts of a 300 cfs Pelican Lake outlet:

“Impacts to aquatic resources were evaluated by Earth Tech, Incorporated for a 300-cfs constrained and a 480-cfs unconstrained outlet from West Bay…  The effects of outlets from other locations, such as a Pelican Lake outlet, would have to be interpreted from these findings.  It is possible that a Pelican Lake outlet would approximate the water quality effects of a 300-cfs West Bay outlet and the flow effects of a 480-cfs West Bay outlet…”  (Emphasis added)  (FEIS Appendix C p. C-45)

“The determination of effects from operating an outlet from Devils Lake is dependent on the conditions assumed to persist into the future and the location of the outlet.  These two conditions affect the quality of the water to be discharged into the Sheyenne River and flows that are in the Sheyenne River, which in turn affects the assumptions concerning the operation of an outlet… Because of the uncertainty as to which outlet operation plan would be proposed for design, 300 cfs or 480 cfs – constrained or unconstrained, the analysis of natural resources effects was designed to bracket the potential effects for the two moderate lake scenarios selected for analysis…

The best outlet plan, the Pelican Lake 300-cfs/300-mg/l sulfate outlet plan, does not originate in West Bay and falls somewhat outside the bounds of this analysis.  The water quality effects on aquatic resources would likely be very similar to those identified with the West Bay 300-cfs outlet, constrained by water quality and channel capacity.  However, since a Pelican Lake outlet captures the fresh water flowing into Devils Lake, the outlet would have substantially higher flows, and the effects of increased flow on aquatic habitat in the Sheyenne River would likely be closer to the effects identified with the West Bay 480-cfs outlet.  In lieu of detailed modeling, the water quality effects of the 300-cfs constrained operation and the flow effects of the 480-cfs unconstrained operation were used to evaluate the potential effects of the Pelican Lake outlet on aquatic resources.”  (Emphasis added)  (FEIS p. 6-53)

Consequently, the Final EIS still provides no specific information on the environmental impacts of the operation of the 300 cfs Pelican Lake “preferred alternative” under the “Wet Future Scenario,” which are the only conditions where it might be economically justified (FEIS pp. 5-115, 5-117, Table 5-27 p. 5-158).

The Final EIS states that “the greatest potential for significant adverse impacts to natural resources, cultural resources, and downstream water users is associated with increased flows and water quality in the Sheyenne River” (FEIS. P. 6-75), and it acknowledges “the inability to accurately quantify all of the project impacts associated with operation” of an outlet (FEIS p. 6-76) and that “there is a high level of uncertainty with respect to the actual occurrence, location, and timing of potential effects” (FEIS. p. 6-84).  Nevertheless, it is instructive to consider some of the environmental impacts on the Sheyenne River resulting from the operation of the Corps’ 300 cfs Pelican lake outlet “preferred alternative” under “moderate” future scenarios that are identified in the Final EIS:

· “A constrained outlet is not expected to exacerbate flooding problems along the Sheyenne River or Red River.  Some flooding may be inevitable, though, due to the inability to quickly control discharges into the Sheyenne River in response to heavy localized rainfalls.”  (Emphasis added)  (FEIS p. 6-46)

· “To the extent that outlet releases accelerate erosion-deposition patterns along the Sheyenne River and damage the riparian corridor…, there may be some aesthetic impacts associated with the outlet releases.”  (FEIS p. 6-47)

· “An outlet to the Sheyenne River could also affect recreation along the river by creating increasing flows and perhaps hazardous conditions for canoeists and swimmers.  It could also reduce the aesthetics of the riparian zone by accelerating erosion-deposition processes along the river or by affecting vegetation with higher ambient salinity levels.”  (FEIS p. 6-47)

· “… an outlet could exacerbate flooding along the Sheyenne River with consequent damage to transportation infrastructure, including roads and bridges.”  (FEIS p. 6-49)
· “As in the case of an overflow, farms that withdraw water from the Sheyenne River or the Red River for irrigation could suffer reduced crop yields from the lower river water quality associated with an outlet.  Exacerbated flooding in the Sheyenne River could damage agricultural property, including lands, equipment, and structures… “  (FEIS p. 6-49)

· “An outlet from Devils Lake could diminish property values along the Sheyenne River.  The potential for adverse impacts to property values would be based on  damage in the riparian zone, exacerbated flood risks, and reduced water quality for agriculture or recreation.”  (FEIS p. 6-50) 

· “Modeling showed the total annualized costs [to municipal water treatment facilities] for increased softening would range from $25,000 per year to $56,000 per year, depending on the modeled water quality future.  The total annualized cost for capital improvements or alternate source water development required to bring the with-outlet product water to the water quality of without-outlet product water ranged from $1,757,000 per year to $3,304,000 per year.”  (Emphasis added)  (FEIS p. 6-51)

· “Extended high flows from Baldhill Dam may result in problems related to the ability to drain the fish ponds at Baldhill Dam and Valley City National Fish Hatcheries.  Flows around 700 to 800 cfs will prevent the ponds from being drained.”  (FEIS p. 6-52)

· “Operation of the Pelican Lake outlet would result in a substantial change in the flow regime of the Sheyenne River.  Discharges of up to 300 cfs over a major portion of the summer would result in a five- to tenfold increase in summer/fall flows along the Sheyenne River.  Increased flows throughout the summer would result in changes in river stage on the Sheyenne and Red Rivers.”  (FEIS p. 6-56)

· “… the outlet could result in up and down flows with sudden and extreme fluctuations in flow for much of a 50-year period of operation.  These are the types of situations  that make it difficult for species to adapt to habitat conditions.”  (FEIS p. 6-56)

· “The operation of an outlet would increase the level of constituents in the Sheyenne and Red Rivers.  On the Sheyenne River, water quality standards are not exceeded but there are significant increases in, for example, TDS [total dissolved solids], sulfate and chloride levels.  Chloride concentrations would increase from 100 to 600 percent over the baseline on the Sheyenne River, but would still be below the 100 mg/l standard.  The outlet would exceed standards for TDS on the Red River.  Loading and concentrations for many constituents could exceed the 15-percent limit established for antidegradation by the State of North Dakota.  Results from nutrient modeling indicate that nutrient loading could increase significantly.  The changes in water quality constituents and nutrients would violate the State of North Dakota’s antidegradation policy and the objectives under water quality promulgated by the International Joint Commission.”  (Emphasis added)  (FEIS p. 6-57)

· “Operation of a Pelican Lake outlet would affect both the water quality aspects and the physical characteristics of aquatic habitat on the Sheyenne River.  While water quality constituents would not exceed tolerance levels for aquatic fauna in the Sheyenne or Red River, many constituent levels would be dramatically increased over baseline conditions.  Water quality modeling indicates that the levels of these constituents would increase as much as 100 percent during pumping.”  (FEIS p. 6-57)

· “Studies have indicated that the operation of an outlet could result in changes in channel width, and in meander length and amplitude.  Depending on location, channel widths on the Sheyenne River could change by as much as 3 feet on reaches below Balldhill Dam , and as much as 9 feet at some locations on the Sheyenne River above Baldhill Dam.”   (Emphasis added) (FEIS p. 6-58)

· The changes in flow duration, stage, and frequency would result in an increase in erosion and sedimentation in the Sheyenne River… It is probable that increased river stages during the growing season would result in loss of vegetation along the lower portions of the banks.  The potential weakening of the banks due to vegetative loss, along with increased shear stress and velocities along the bed and bank, would contribute to an increased erosion rate along the river.  The effects may be more pronounced on the upper Sheyenne River because of the larger increase in river stage.  Overall, it is likely that the net result of increased erosion on the upper Sheyenne River would be a slightly wider, shorter, and less sinuous river.”  (FEIS p. 6-58)

· “Changes in habitat composition and availability would result in changes in species composition and abundance.  There may be some lost year classes of fish and declines in invertebrate populations.”  (Emphasis added)  (FEIS p. 6-59)

· “The changes on the Sheyenne River in water quality, hydrology, gemorphology, and habitat could result in substantial changes in or stress to aquatic biota…  The outlet operation would also cause the loss of spawning and nursery habitat, increased erosion, and changes in channel morphology.  Increases in channel width may result in less available habitat once outlet operation ceases.”  (Emphasis added)  (FEIS p. 6-59)

· “The Pelican Lake outlet would have an effect on water quality in the Sheyenne and Red Rivers.  Even under a constrained operation approach, the levels of many water quality constituents are increased by two to three times to concentrations just below the established water quality standards.”  (Emphasis added)  (FEIS p. 6-59)

· “… although water quality standards on the Sheyenne River are not violated, the percent of time any particular concentration is exceeded increases dramatically.  For example, sulfate exceedences increase from zero to 42 percent for the 250-mg/l level.”  (Emphasis added)  (FEIS p. 6-59)

· “The loss of habitat due to increased flows, changes in channel geometry, loss of overbank cover and sedimentation, coupled with changes in water quality and algal growth, would all contribute to a substantial change in the aquatic community present in the Sheyenne River.  Projected water quality and quantity changes associated with outlet operation may adversely influence fish reproduction and result in lost-year classes.  The threshold chloride levels for some aquatic species, such as mussels, would be approached with operation of an outlet; however, no direct effects due to increased chloride levels are anticipated.  The cumulative result of all of these changes would be a decrease in diversity and density of aquatic species in the Sheyenne River.”  (Emphasis added)  (FEIS p. 6-59) 

· “With the increase in flow, some change is expected in width and depth, and erosion would probably increase.  Expected habitat changes include a decline of shallow pool, shallow riffle, and medium pool habitats, and an increase in fast riffle, raceway, and deep pool habitats in spring, summer and fall.  Increases in summer and fall discharges reduce the slower flowing fish nursery habitat (slow riffle, shallow and medium pool guilds).”  (FEIS p. 6-60)

· “Monthly discharge would be highly altered during summer and fall, and then decline dramatically in winter…  Fish would be affected by the change to deep/fast less usable habitat in all seasons, and the loss of summer and fall habitat for shallow, medium and deep pool guilds.  Unionids and other invertebrates would be affected by the decrease in moderately flowing habitat.  The increase in raceway and fast riffle habitat may benefit the tricopteran guild, but overall invertebrate diversity (low gradient guild) would be negatively affected.  Macrophytes, although not common in this reach of the river, probably would be scoured by high flows.  Unionids would most likely be affected by the dramatic decline between fall and winter flow.  Many unionids would not survive these changes during outlet operation.”  (Emphasis added)  (FEIS p. 6-60)

· “Effects in Lake Ashtabula include reduced retention time, increased nutrient loading, increased movement of fish out of the lake, increased salinity, and increased storage of water.  The outlet would reduce the storage time in Lake Ashtabula and increase the turnover rate.  This could affect walleye production and increased movement of some fish out of Lake Ashtabula and into downstream habitats.”  (Emphasis added)  (FEIS p. 6-60)

· “The operation of an outlet would affect river stages, groundwater levels near the river, erosion, availability of aquatic habitat, river access, and river crossings.”   (FEIS p. 6-60)

· “In summary, changes in hydrology would be significant with a Pelican Lake alternative because large amounts of water could be discharged during wet periods in the Devils Lake basin due to improved water quality.  Erosion will be greater, summer nursery habitat will be less, unproductive habitat will increase in summer and fall, and change in flow magnitude between fall and winter will be greater.  Therefore, aquatic communities may survive the water quality changes of the alternative, only to be affected by the change in habitat and hydrology.  The changes in the aquatic community would persist for many years after outlet operation has ceased.”  (Emphasis added)  (FEIS pp. 6-61, 6-62)

· “After outlet operation ceases, slower flowing, shallow habitats would return and the upper reach would return to a less hydrologically stable condition.  In addition, after a number of years of outlet operation the channel would have changed, becoming wider and deeper, such that the reduced water levels would result in less available wetted habitat (and higher temperatures) during low flow conditions.  The increased flows associated with the operation of an outlet wold also alter habitat distribution and probably result in some erosion and deposition.  These changes would affect habitat conditions and availability when the outlet ceases operation.  Only a few small permanent tributaries drain into the upper Sheyenne River, and their suitability as unionid refugia is not known.  Fish hosts are prevented from carrying glochidia upstream past Baldhill Dam.  Unless unionid refugia occur in the small tributaries, fauna is unlikely to recolonize to pre-project conditions.  Fish species that benefited from the increased spawning and nursery habitat associated with higher flows would be negatively affected by the lack of these habitats with lower flows.  Invertebrate fauna may recover over time.  However, species composition would probably differ from pre-pumping conditions.”  (Emphasis added)  (FEIS p. 6-62)

· “There is increased risk of transfer of biota or the increase in the distribution of existing organisms associated with any feature that improves the connectivity between systems that have been segregated for many centuries.  The operation of the outlet would be considered such a feature…  In addition, the operation of an outlet may improve the conditions necessary for the dispersal of organisms currently found in the Sheyenne or Red River.”  (Emphasis added)  (FEIS p. 6-62)

· “Vegetation in the riparian corridor may be affected by changes in groundwater elevation and quality, changes in frequency and duration of flooding and induced erosion associated with increased flows.  Based on the assumption of a ¼-mile area of influence, groundwater changes could potentially affect about 112,000 acres of  riparian lands along the Sheyenne River…  In rare instances, there could be overbank flooding due to unforeseen rainstorms and the inability to turn the outlet off in time.”  (FEIS p. 6-63)

· “… it is likely that a large portion of the riparian vegetation would shift from woods to a more open community type, resulting in a concurrent change in animal species composition along the river.  Changes in water quality to a more saline condition could also influence the amount and type of vegetation along the river.  Some of the larger overstory forest trees may survive a year or longer but with reduced vigor.  Once the outlet operation is completed, recovery of these areas through succession would occur, which could take decades in some areas.”  (Emphasis added)  (FEIS    p. 6-65)

· “Induced floodplain salinization resulting from the raising of water tables of floodplain and adjacent soils in the Sheyenne River valley above a ‘critical depth.”  (FEIS p. 6-67)

· “Additional salt loading to the floodplain could result from both overbank flooding with mixed Devils Lake/Sheyenne River water and intrusion of this water into adjacent floodplain soils as infiltrated floodwater and groundwater flow.  Seepage outflow of mixed Devils Lake/Sheyenne River water could produce additional salt loading to adjacent floodplain soils during periods when the river is contained within the channel.”  (FEIS p. 6-67)

· “The outlet would result in an increase in salinity hazards associated with use of the water for irrigation purposes.”  (FEIS p. 6-72)

The stunning scope, magnitude, duration and severity of these impacts of the operation of the Corps’ 300 cfs Pelican Lake outlet  “preferred alternative” interpreted from the operation of 300 cfs and 400 cfs West Bay outlets under “moderate” future scenarios, coupled with the Corps’ acknowledgement of  “the inability to accurately quantify all of the project impacts associated with operation” (FEIS p. 6-76) and the “high level of uncertainty with respect to the actual occurrence, location, and timing of potential effects”  (FEIS p. 6-84), constitute clear and unequivocal proof of the inadequacy of the EIS in providing a detailed statement of the environmental impacts of the 300 cfs Pelican Lake outlet under the “wet future scenario”—the only conditions where it might be justified (FEIS pp. 5-115, 5-117, Table 5-27 p. 5-158).

As NWF pointed out with the Draft EIS, the failure of the Final EIS to provide the detailed statement of the qualitative and quantitative environmental impacts of the construction and operation of the 300 cfs Pelican Lake outlet “preferred alternative” required by NEPA also renders the FEIS technically inadequate and legally deficient on its face.  Nevertheless, the stunning scope, magnitude, duration and severity of the impacts that have been identified clearly demonstrate that the outlet is not environmentally acceptable.

Devils Lake Outlets – Technically Unsound and Economically Unjustified

NWF pointed out in its comments on the Draft EIS that, under a conventional stochastic analysis, the “preliminarily selected” 300 cfs Pelican Lake outlet would reduce the peak lake level in 2014 by half a foot (DEIS p. 1-S-4), it would reduce the chance of the lake reaching 1459 feet where it would overflow to the Sheyenne River from 9.4 percent to 4.1 percent (DEIS p. 5-71), it would reduce the chance of the lake reaching a level of 1460.6 feet, where the natural overflow would equal that of the outlet, from 4 percent to 2 percent (DEIS Appendix B Table II.ST-2  p. B-195), and it would do virtually nothing to prevent the most serious damages resulting from an overflow of the lake at 1463 feet (DEIS p. 2-9, 5-71 to 5-84; Appendix B Table II.ST-2 p. B-195; Appendix C    p. C-124).  Under the hypothetical “wet future scenario,” the lake would continue to rise another 10 feet to elevation 1457 even with the outlet in operation (DEIS p. 5-89), and with any significant increase in precipitation above the 1993-1999 level, it still would overflow to the Sheyenne River.  The benefit-cost ratio for the “preliminarily identified” 300 cfs Pelican Lake under standard economic analysis was 0.39.  Consequently, the outlet was neither technically sound nor economically justified.

The Final EIS discloses that the 300 cfs Pelican Lake outlet “preferred alternative”is even less technically sound than the 300 cfs Pelican Lake outlet described in the Draft EIS.  For example, the current outlet would reduce the 9.4 percent chance of the lake overflowing to only 4.6 percent instead of to 4.1 percent (FEIS p. S-5).  The Final EIS does not disclose the efficacy of the current outlet in preventing the most serious damages resulting from an overflow of the lake at 1463 feet, but it is safe to assume that it would be minimal. As the Final EIS notes:

“The risk still exists that, because of the limited effectiveness of a constrained outlet, the lake may still rise, it may still overflow, and residents may be disappointed that the outlet does not completely solve their flooding problem.”  (FEIS p. S-5)

The 300 cfs Pelican Lake outlet “preferred alternative” also is even less economically feasible than the 300 cfs Pelican Lake outlet described in the Draft EIS.  That outlet had benefit-cost ratios of 0.37 under the stochastic analysis, 0.38 under the 1450 feet moderate future scenario, 1.38 under the 1455 feet moderate future scenario and 2.63 under the “wet future scenario”  (DEIS p. 1-S-4 Table B). The current 300 cfs Pelican Lake outlet “preferred alternative” has benefit-cost ratios of 0.19 under the stochastic analysis, 0.13 under the 1450 feet moderate future scenario, 0.55 under the 1455 feet moderate future scenario and 1.54 under the “wet future scenario”  (FEIS Table S-2, p. S-4).  The Final EIS acknowledges that:

“On the basis of the scenarios analyzed, there is a 6.5 percent chance that in the next 15 years the lake will reach or exceed elevation 1458, the approximate lake stage showing economic viability.  Therefore, there is about a 93.5-percent chance that if an outlet were built it would not be economically beneficial on a national level of evaluation.”  (FEIS p. S-6)

Unfortunately, even this dismal economic conclusion regarding the outlet’s lack of economic justification reflects unwarranted optimism, because it neglects to consider that there still would be a 4.6 percent chance that the lake would overflow with the outlet in operation, thereby negating most of the presumed benefits upon which the project is justified.  Consequently, there actually is only about a 1.9 percent chance that if an outlet were built it would be economically beneficial on a national level of evaluation.

The Final EIS deals with the total lack of economic justification for its 300 cfs Pelican Lake outlet “preferred alternative” by listing it among “Areas of Controversy” and disavowing responsibility by noting that:

“In Public Law 108-7, the Congress removed traditional economic justification requirements and instead only required the Corps to fully describe the justification for an emergency outlet in the project plan documents, including the analysis of benefits and costs...  The benefit-cost ratio of the selected outlet plan incorporating probabilities, or the stochastic approach, is 0.19.  However, pursuant to Public Law 108-7, economic justification of an outlet no longer is a requirement.”  (Emphasis added)  (FEIS p. S-12)

The Final EIS neglects to mention that the “emergency” at Devils Lake has subsided, with the lake level having dropped from 1448.33 feet in July 2001 to 1446.9 feet in March 2003 (FEIS pp. 4-1, 4-4), and that few members of the Congress were aware that the North Dakota Congressional Delegation had quietly inserted language in the massive Fiscal Year 2003 Omnibus Appropriations Bill (P. L. 108-7) exempting the outlet from the requirement for economic feasibility. 

But, at least the matter of the outlet’s lack of economic justification has finally been settled.

Hidden Costs
In its comments on the Draft EIS, NWF pointed out that the lake would continue to rise under the “wet future scenario” even with the “preliminarily identified” 300 cfs Pelican Lake outlet in operation, resulting in additional infrastructure protection costs, and:

“Therefore, the total cost of implementing the Pelican Lake 300 cfs outlet plus the associated infrastructure protection for a lake level of 1457 feet required with this alternative is not the $125 million [outlet cost] shown in the DEIS, but likely is in the range of $425 to 525 million.”

Unfortunately, the Final EIS now discloses that NWF’s estimate was unduly conservative.  Because the lake would continue to rise under both the 1455 feet moderate future and “wet future scenario,” the outlet by itself is not an alternative for addressing flooding at Devils Lake, and continued infrastructure protection costs, in addition to the $208,228,000 construction costs and $2,963,600 annual operation, maintenance, rehabilitation, repair and replacement costs of the outlet (FEIS p. 11-1) also would be required with the outlet alternative. Under the 1455 feet moderate future scenario, the lake would continue to rise three feet to elevation 1452.1 feet  (FEIS Appendix A Table A5-4 p. A-138) and require an additional $160,000,000 in continued infrastructure protection costs (FEIS p. 5-133).  Under the “wet future scenario,” which is the only situation where the outlet would be economically justified (FEIS p. 5-115, 5-117, Table 5-27 p. 5-158) the lake would continue to rise to 1457 feet (FEIS Appendix A Table A5-4 p. A-137) and require an additional $577,000,000 in continued infrastructure protection costs (FESI p. 5-133, 6-107).

The only situations described in the Final EIS where the outlet would be a “stand alone” alternative would be the 1450 feet moderate future scenario where the lake would rise only 7 inches from its July 2001 peak level of 1448.33 feet to 1448.9 feet (FEIS p. 4-1; Appendix A Table A5-4 p. A-138)), and the “Dry Trace.”

“This trace represents the case whereby the lake level decreases and no pumping occurs….  It is an actual 50-yr trace from the 10,000 stochastic traces generated for Devils Lake.  In this scenario the lake reaches a peak elevation of 1448.6 feet in year 2003 and then falls continuously.”  (FEIS Appendix A p. A-42).  

Consequently, implementation of the 300 cfs Pelican Lake outlet “preferred alternative” is not simply a decision to spend $208,228,000 for an outlet from Devils Lake, but it is a decision to spend from $368,000,000 to $$785,000,000 for an outlet and the additional infrastructure protection measures that are required as the lake continues to rise under the 1455 feet moderate future and the “wet future scenario” even with the outlet in operation.

It should also be noted that, under the “Dry Trace,” the lake would peak at 1448.6 feet in 2003 and then fall continuously.  However, after reaching a peak of 1448.3 feet in July 2001 (FEIS p. 4-1), the lake has fallen to 1446.9 feet in March 2003 (FEIS p. 4-4), so the real conditions actually have been even drier than the “Dry Trace.”

The Wet Future Scenario – Fantasizing Feasibility
As NWF pointed out in its comments on the Draft EIS that:

“The DEIS offers no evidence and makes no claim that the ‘wet future scenario’ provides a more reliable—or even remotely more realistic—analysis of future conditions than the stochastic analysis.”

and cited statements from the Draft EIS confirming that the “wet future scenario” has virtually zero probability of occurring:

“Thus, the ‘wet future scenario’ has nothing to do with reality, but is simply a set of manufactured conditions specifically created to result in just enough precipitation over a 21-year period to cause the lake to overflow without the Pelican Lake 300 cfs outlet, but not so much that the lake would still overflow even with the outlet.  But, of course, ‘The probability that the lake will rise exactly in this way is zero.’ (DEIS p. 5-71).”

In responding to extensive criticism of its use of an artificial “wet future scenario” to justify an outlet from the U. S. Environmental Protection Agency, the U. S. Department of the Interior, Environment Canada, Fisheries and Oceans Canada, Manitoba Conservation, the Minnesota Department of Natural Resources, Minnesota Pollution Control Agency, Minnesota Department of Health, the Missouri Department of Natural Resources, the National Audubon Society, the Sierra Club, the National Wildlife Federation, and others  (FEIS Appendix 4), the Corps simply says:

“The ‘Wet’ future was not an actual trace but a scenario to represent a continuation of the recent wet period.  A scenario that resulted in Devils Lake overflowing to the Sheyenne River was obviously needed to assess the potential damages that could occur for those events represented in this class.  A trace from the stochastic model could have been selected to represent this case or class, and it would have generated similar results.  The ‘Wet’ future is one that the local interests can relate to from their experience, as opposed to a synthetic stochastic trace.” (Emphasis in original)  (Appendix 5 p. 5-43, 5-44)

The Corps’ response fails to address three important points.  First, it neglects to mention that, as is explained in the Introduction above under Continued Political Interference in the NEPA Process, the only reason that a scenario that resulted in Devils Lake overflowing to the Sheyenne River was “needed” is because the North Dakota Congressional Delegation requested the Corps to change the scope of the EIS to include a fabricated overflow event when conventional science-based analysis showed that an outlet was not economically feasible.  Second, it is ludicrous to suggest that fabricating an artificial worst case scenario with virtually zero probability of occurring under the guise relating to local interests constitutes much other than deception and fear-mongering.  Third, this is now the third year of the hypothetical “wet future scenario” based on repetition of the climatic and hydrologic conditions of the seven exceptionally wet years from 1993 to 1999 for a total of 21 years (FEIS 5-56), and precipitation has remained at or below average.

The Corps’ claims that:

“The wet future is not used to economically justify the outlet alternative.”  (FEIS Appendix A p. 5-43)

can most charitably be described as a deliberate falsehood.  Final EIS Appendix B, Economic Evaluations, includes economic analysis of seven outlet alternatives under “wet future scenario” conditions. (FEIS Appendix B Table WF-1 p. B-46, Table WF-2 p. B-47, Table WF-3 p. B-48), and states that:

“Results from the analysis of the Wet Future scenario indicate that, when downstream impacts are included, all alternatives except the Raise Natural Outlet are economically feasible. The plan with the greatest net benefits, the NED plan, is the East End outlet.  These plans are feasible because, under a wet scenario, a rising lake and a natural overflow are sure to happen.”  (Emphasis added)  (FEIS Appendix B p. B-35)

In addition, the Final EIS itself contains numerous statements explicitly asserting that the outlet is economically justified under the “wet future scenario,” e.g.:

· “The preferred outlet is shown to be cost-effective under the wet future scenario…”  (FEIS p. S-5)

· “With all benefits and costs considered, every alternative appears to be cost-effective using the wet future approach to the economic analysis, except for the Expanded Infrastructure Protection Plan and the Natural Outlet Raise alternative.”  (FEIS p. 5-69)

· “If a wet future is assumed to occur, the outlet plans are shown to be the most cost-effective alternatives for addressing the damages associated with the rising waters of Devils Lake.”  (FEIS p. 5-115)

· “Departing from stochastic-based methods using a cost-effectiveness analysis with the scenario of a future without-project condition of a repeated wet cycle (a non-probabilistic analysis) indicates that a Pelican Lake 300 cfs outlet plan would be the best overall outlet alternative.”  (FEIS p. 5-117)

· Table S-2, “Comparison of Selected Outlet Plan and No Outlet,” shows benefit-cost ratios of an outlet to be 0.19 under a stochastic analysis, 0.13 under a 1450 feet moderate future, 0.55 under a 1455 feet moderate future, and 1.54 under a “Wet Scenario.”  (FEIS p. S-4)

· Table 5-27, “’Benefit-Cost Ratios’ for Alternatives Being Evaluated in Detail” also shows benefit-cost ratios for the 300 cfs Pelican Lake outlet “preferred alternative” of 0.19 under a stochastic analysis, 0.13 under a “1450 Max. Stg. Future,” 0.55 under a “1455 Max Stg. Future,” and 1.54 under a “Wet Future.”  (FEIS p. 5-158).

It is precisely because of the need to rely on an indefensible, fabricated “wet future scenario” in order to create a phony economic justification for the outlet that the North Dakota Congressional Delegation sought to insert language in the Fiscal Year 2003 Omnibus Appropriations Bill to salvage the project by eliminating the requirements for the economic analysis to be performed according to the Corps’ standard Principles and Guidelines and for the outlet to be economically ‘feasible.’

The $200 Million Lottery Ticket

NWF noted in its comments on the Draft EIS that:

“The DEIS attempts to rationalize a justification for the proposed outlet in the face of such climatic uncertainty (DEIS p. 1-S-4; Appendix A, p A-9-18) and tenuous benefits (DEIS p. 5-71) by suggesting that:

‘Given the uncertainty and controversy around the ability to forecast future lake stages, a decision to proceed with an outlet must consider risk aversion.  Instead of relying on the probability analysis, one could view the construction of an outlet as an insurance policy, rather than as an investment.’  (DEIS p. 1-S-3)”

but pointed out that:

“The analogy, however, is patently invalid.  An insurance policy is not a guarantee that an adverse event will not occur, but rather provides compensation if the event should occur.  The proposed Pelican Lake 300 cfs outlet does neither.  It does not guarantee that the lake will not continue to rise—under the ‘wet future scenario” it would (DEIS p. 5-89)—or that it would not overflow to the Sheyenne River—it could (DEIS p. 5-89), nor does it provide any compensation if either of these occurs.  Consequently, rather than viewing the proposed Pelican Lake outlet as an insurance policy as the DEIS suggests, it should more accurately be viewed as a $125 million (DEIS Table 6, p. 4-13) lottery ticket—with virtually no chance of winning (DEIS pp. 4-40, 5-71, 5-88).”

In its response to NWF’s comment, the Corps said:

“This comment has been taken into consideration when developing a project recommendation.”  (FEIS Appendix 5, p. 5-49)

However, the Corps’ “consideration” of the fundamental conceptual invalidity of using the analogy to an insurance policy to justify the outlet simply resulted in virtually the same statement being repeated in the Final EIS:

“Given the uncertainty and controversy around the ability to forecast future lake levels and the experience of the past 10 years, one could view the construction of an outlet from a different perspective, as an insurance policy, rather than an investment.”  (FEIS p. S-3)

Because the Corps continues to insist on promoting a conceptually invalid insurance policy analogy, it is instructive to examine further the merits of the alternate lottery ticket analogy based on additional information contained in the Final EIS.

The Corps’ 300 cfs Pelican Lake outlet “preferred alternative” is not economically justified under a standard stochastic analysis or under the 1450 feet or 1455 feet lake level “moderate” future scenarios, and it would be economically justified only under the hypothetical “wet future scenario” (FEIS pp. 5-115, 5-117, Table 5-27 p. 5-148).  However, as discussed above under Hidden Costs, under the “wet future scenario,” the lake would continue to rise another 10 feet from its current elevation, to 1457.5 feet, even if the $208,228,000 Pelican Lake outlet is built (FEIS p. 5-147; Appendix A Table A5-4 p. A-137), resulting in an additional $577,000,000 in infrastructure protection costs (FEIS pp. 5-133, 6-107), for total combined outlet and continued infrastructure protection costs of $785,228,000.  According to the Final EIS, under the hypothetical “wet future scenario,” if the outlet were not built and Devils Lake were to overflow to the Sheyenne River, the total continued infrastructure protection costs at Devils Lake and downstream would be $917,000,000 (FEIS pp. 5-133, 6-107), or only $131,772,000 more than the combined project and infrastructure protection costs if the outlet were built.  However, there is only a 6.5 percent chance that the lake will reach an elevation of 1458 feet or higher where the outlet would be economically justified (FEIS p. 6-106), but there still is a 4.6 percent chance that the lake will overflow with the outlet in operation (FEIS p. 2-5), thus negating some $340,000,000 of the project’s presumed benefits (FEIS p. 6-107).  This leaves only a 1.9 percent chance that the outlet would be economically justified.  Consequently, the selection of the 300 cfs Pelican Lake outlet “preferred alternative” actually amounts to gambling the $208,228,000 costs of the outlet against less than 1 in 50 odds of saving $131,772,000 in continued infrastructure protection costs.

Erosion of the Natural Outlet – Indulging Geologic Fiction

The Draft EIS stated that:

“A sensitivity analysis was conducted assuming the natural outlet would erode and no actions would be taken to prevent it.  The analysis is based on the materials present at the site and not on a determination if it actually eroded in the past. There is evidence and some debate if it did erode in the past or did it actually accrue sediment.  Materials at about 7 feet are over 7,000 years old. Devils Lake is estimated to have spilled to the Sheyenne River within the last 1,200 years; therefore, it did not erode a that time.”  (Emphasis added)  (DEIS p. 5-90; Appendix C p. 129)

but then went on to speculate that:

“If the outlet were to erode, the effects would be much more significant.  It is estimated that the outlet would erode down to elevation 1450 feet with a maximum discharge of about 6,000 cfs and erosion of over 400,000 cubic yards of material…” (Emphasis added) (DEIS p. 5-90; Appendix C p. C-129)

NWF pointed out, however, that:

“Not only is there no evidence in the geologic record that significant erosion of the outlet would result if an overflow occurred, but the probability of an overflow occurring is, itself, very small.  The probability that Devils Lake will reach elevation 1459 feet is 9 percent and the probability that it will reach 1460 is 7 percent (DEIS Appendix B Table II-ST-2, p. B. 195)

The Corps responded to the absence of scientific evidence to support its speculation regarding the impacts resulting from erosion of the natural outlet with more speculation also based on an absence of evidence:

“The evidence is still inconclusive. Sites that were chosen for dating the soils may have missed a buried channel. Test pits may not represent soil across the valley floor. A channel that removed older sediments may exist.  A buried outlet channel, within, or outside of, the coulee is a possibility—covered by post-glacial alluvial processes.”  (Emphasis added)  (FEIS Appendix 5 p. 5-34)

The Corps not only continues to base its speculation regarding erosion of the natural outlet on an absence of evidence while ignoring conflicting available evidence, but it has, without citing any substantiating evidence at all—and contrary to the information contained in Final EIS Appendix C p. C-165—more than doubled the amount of erosion estimated at the outlet.  For example, the Final EIS states that:

“Based on the most recent surveys, overflow from Stump Lake occurs when the lake level reaches an elevation of 1459.1 feet.  This analysis indicates that the outlet control point would slowly be eroded, with the maximum potential erosion occurring down to 1450.8.”  (Emphasis added) (FEIS p. 5-103)

but then states:

“For a wet future scenario, a discharge from a natural overflow could approach 6,000 cfs, assuming the full extent of erosion, and carry as much as 940,000 cubic yards of material into the Sheyenne River.”  (Emphasis added)  (FEIS p. 6-104)

The natural outlet from West Stump Lake through Tolna Coulee is approximately 13 miles long (Murphy et al., 1997) and 150 feet wide (Willard, 1923).  In order to discharge 940,000 cubic yards of material into the Sheyenne River, it would be necessary for an overflow to erode a channel 8.3 feet deep and 46 feet wide, a third of the width and the entire length of the outlet.  The Final EIS cites no scientific evidence, or even credible rationale, to suggest that an 8 feet deep, 46 feet wide buried channel running the entire length of the 13-mile Tolna Coulee “may have been missed” in previous geological studies of the area. 

Thus, rather than addressing substantively the absence of any scientific evidence that the outlet has eroded significantly in any of the previous three overflow events in the past 4,000 years (FEIS Figure 4-3 p. 4-3), and citing no scientific evidence whatsoever, the Final EIS now claims that erosion of the outlet 8.3 feet down to 1450.8 feet will result in 2.35 times more material being discharged into the Sheyenne River than if it eroded 9.1 feet—another 0.8 foot—down to 1450 feet!

This astonishing conclusion is reached in defiance scientific evidence such as that reported by North Dakota State Geologist John Bluemle:

“Generally, the sequence of beds exposed by the backhoe cuts, both in the beaches and in the outlet channels, suggests that , after Devils Lake had risen to relatively high levels that resulted in the deposition of beach sediments, its level dropped sufficiently and for long enough periods of time to allow extensive soil development on the beaches and in the channels.  When the lake rose again, it flooded the soils and deposited more beach sands over them.  Each time the lake rose high enough to overflow out of its channel into Stump Lake, the flowing water deposited gravel over the existing soils. The lake  remained at levels high enough to flood the areas of the channels for prolonged periods of time and layers of lake sediment accumulated there.”  (Emphasis added)  (Bluemle, 1991)

The scientific evidence demonstrates, therefore, that the result of overflow events has not been erosion as the Final EIS assumes, but exactly the opposite—the aggregation of sediments and soils building up the level of the outlet.  The absence of evidence of erosion also suggests that, despite overflowing three times in the past 4,000 years, the lake has never in the past reached the “wet future scenario” elevation of 1460.6 feet upon which the Final EIS bases its speculation that catastrophic erosion would occur.  

This, in fact, is further confirmed by the 1896 Monographs of the U. S. Geological Survey, which, with the lake at 1430 feet, identified former shorelines at Devils Lake (corrected for a 4.5 foot underestimation of the elevation of the outflow channel from Stump Lake to the Sheyenne River) at elevations ranging from 1443.5 feet to 1458.5 feet, and at Stump Lake ranging from 1443.5 feet to 1459.5 feet (U. S. Geological Survey, 1896). This demonstrates not only the complete lack of foundation for the Corps’ speculation about catastrophic erosion of the natural outlet, but even more significantly, it demonstrates the complete lack of scientific evidence in the geologic record for anything like the Corps’ hypothetical “wet scenario future” ever having occurred since Devils Lake was formed 10,000 years ago.

For the Corps to persist in indulging such fabrications, fantasies and fiction regarding “wet future scenarios” and catastrophic overflows in order to promote an outlet from Devil Lake not only destroys the credibility of the Final EIS, but it calls into serious question the Corps’ professional expertise and ethics.

Wetlands, Wetland Drainage and Wetland Restoration

NWF pointed out in its comments on the Draft EIS that:

“A fundamental deficiency of the DEIS is its narrow focus on engineering solutions to the problems resulting from the rising level of Devils Lake, to the total exclusion of any  consideration of the cause…

Although increased levels of precipitation from 1993 to 1999 (average of 21 inches per year, compared with an average of 16.5 inches per year from 1980 to 1992 [WEST Consultants, Inc. 2001) obviously were the force driving the recent dramatic rise of the lake, the DEIS does not make any attempt to identify the contribution of other factors, such as land use changes and wetland drainage in the Devils Lake Basin, in exacerbating the rise of the lake.”

NWF then provided 12 pages of detailed and documented information and data on the sordid history of water resource mismanagement and rampant wetland drainage in the Devils Lake basin, the substantial contribution of wetland drainage to the rise of the lake, the potential for wetland restoration to reduce inflows to the lake, continuing wetland drainage in the basin even while the Corps is proposing an outlet from the lake, and the inevitability that construction of the outlet will precipitate additional wetland drainage in the basin.  However, rather than addressing these important and relevant issues in a responsive, responsible and substantive manner, the Corps summarily dismisses them with the astonishingly cavalier assertion that:

“It is not pertinent to discuss the number and acreages of the different types of wetlands originally in the Devils Lake basin, nor the numbers, acreages, and types of wetlands that have been drained and their flood capacity.  This is not an inventory type of study.  What is pertinent is what exists now and what can be restored as a viable alternative that will ultimately benefit flood damage reduction in the Devils Lake basin.  It is reasonable to conclude that the sudden rise in the lake levels from 1992 to the present was not due to some corresponding sudden drainage of wetlands.”  (FEIS Appendix 5 p. 5-26)

It is significant and revealing to note, however, that, other than stating—without substantiation and despite documented evidence to the contrary—that:

“The Corps does not agree that the West Report [upon which its Upper Basin Storage alternative is based] is flawed.” (FEIS Appendix 5, p. 5-27)

the Corps makes no attempt to dispute or refute ANY of the information contained in NWF’s comments on the Draft EIS regarding wetlands, wetland drainage, and the potential for wetland restoration in the Devils Lake Basin.  It is instructive, therefore, to review some of the information regarding those issues that the Corps has chosen to ignore.


Water Resource Management in the Devils Lake Basin

NWF cited the statement from the Fifth Biennial Report for 1911-1992 of the North Dakota State Engineer to the Governor that:

“The water level of any lake possessing no outlet depends on the amount of evaporation, seepage, rainfall and runoff into the Lake from the drainage area tributary to it.  The drainage area of Devils Lake is nearly two thousand square miles, but the land lies so nearly level, and there are so many marshes, meadows, small ponds and lakes which arrest the flow of water and from which it evaporates that it is not likely that the runoff from more than seven hundred to eight hundred square miles of the total area ever reaches the lake.” (Emphasis added)  (State Engineer, 1919)

but pointed out that:

“Unfortunately, management of water resources in the Devils Lake Basin since that time has been characterized by decades of rampant and unregulated wetland drainage and ill-considered public agricultural drainage projects (Pearson, 1985).”

NWF then outlined in a three-page review the concerted campaign over the last half-century by private landowners, county water boards and the North Dakota State Engineer to drain wetlands in the Devils Lake Basin, despite mounting evidence over the past three decades that the drainage was contributing to flooding problems at Devils Lake.  NWF noted that:

“The attitude of drainage proponents in the face of the escalating problems created by the rising level of Devils Lake was still being expressed… in 1985 by Ramsey County Water Resource Board chairman and Devils Lake Advisory Committee member Robert Garske:

‘Wetlands are a ‘round robin’ that profit both farmers and businessmen, Garske said.  Farmers can raise wheat instead of ducks on drained wetlands, and businessmen profit from more customers drawn to the Devils Lake fishery, which runoff water supports by keeping the lake from getting too salty and killing the fish, he said.

“Rather than trying to hold (water) back, we need to figure out how to get more in,” Garske said.” (Butz, 1985)’

That attitude has not changed.  At an August 26, 200, public meeting in Valley City, North Dakota, on the State of North Dakota’s proposed ‘temporary’ emergency outlet from Devils Lake, former North Dakota State Engineer David Sprynczynatyk stated that his office would resume issuing permits for wetland drainage in the Devils Lake Basin as soon as the outlet is built.”

Faced with the documented history of gross water mismanagement and rampant wetland drainage in the Devils Lake Basin, the Corps had to make a choice.  It chose to ignore the issue.


Wetlands and Wetland Drainage in the Devils Lake Basin

NWF cited documented information, much of it from the State of North Dakota itself, showing that from 569,000 to 589,000 acres of wetlands originally were present in the Devils Lake Basin, and that from 189,000 to 378,000 acres of those wetlands have been drained.

Although both the Draft EIS (DEIS Appendix C, p. C-102) and the Final EIS (Appendix C         p. C-140) acknowledge that wetland drainage in the Devils Lake Basin is an issue that was raised during the scoping process, the only mention of the issue in the Final EIS is a statement in Appendix A that:

“As a first step in addressing the issue, in June 1997, Governor Ed Schafer directed the NWSWC to identify illegal drains in the Devils Lake basin and to work with local water  resource boards to close them.  The NDSWC found 22,575 drains in the basin draining 41,305 acres of wetlands.  Of these drains, 244 (1.1 percent) were earmarked as potentially illegal, i.e., post-1957 nonpermitted drains with a watershed exceeding 80 acres. Descriptions of potentially illegal drains were turned over to the county water resource boards for further investigation and proper action.”  (FEIS Appendix A p. 288)

The inadequacy and inaccuracy of this statement in addressing the extensive wetland drainage in the Devils Lake Basin is demonstrated by several facts.  First, of course, whether the wetlands were drained legally or illegally does not alter the fact that the water form drained wetlands ultimately reaches Devils Lake where it contributes to water levels in the lake. 

Second, in directing the State Water Commission in 1997 to identify and close illegal drains in the Devils Lake Basin, the Governor admitted that:

“The challenge is to identify the illegal drains, many of which have been overlooked by water boards for years or have perhaps developed gradually over time.”  (Associated Press, 1997a). 

Third, the State Water Commission identified 22,575 drains draining 41,350 acres of wetlands in the Devils Lake Basin from aerial photographs and maps, but it then turned the information over to the county water boards to determine which, if any, of the drains were illegal, and to decide what, if anything, to do about them:

“The State Engineer’s staff is undertaking a process where each township in the basin is studied. A list of possible illegal drains is compiled for each township and then turned over to the county water board.  The water board must act on each individual complaint, check out circumstances and determine if the drain is legal or illegal.”  (Weixel, 1997) 

However:

“The problem most water board directors perceive, is that it isn’t up to the state to determine if a drain is illegal or to enforce the law, close the drain and penalize the culprit—it’s the county resource board’s responsibility.”  (Weixel, 1997)

“But water board directors aren’t very enthusiastic about going out and declaring established drains illegal…

‘If people start pointing fingers they are probably going to get shot at,’ says Ramsey County water board member Robbin McMorrin, who urged that [State Engineer] Sprynczynatyk and Governor Schafer be on hand when the water boards attempt to close the ‘illegal drains…’

Kent Vesterso, Towner county water board has this to say, ‘We’re being asked to go out and deprive a lot of these property owners of their livelihood.  I’m not sure we’re prepared to do this – will the state?’ he says.”  (Weixel, 1997)

The water boards had a simple solution for their dilemma:

“[Ramsey County Water Resource District Chairman Wayne] Simon said the district will investigate some of the drains to determine whether to close them.  But he said the district needs state money, and doesn’t really want to do the job anyway.

’We don’t feel that there are illegal drains up there,’ Simon said.  ‘We would like to find a way to make them all legal.’”  (Emphasis added)  (Associated Press, 1997b)

Consequently, the Corps does not cite a single drain, legal or illegal, having been closed in the Devils Lake Basin.

Fourth, the 15-member Devils Lake Basin Advisory Committee established by the North Dakota Legislative Assembly in 1975 to address water resource issues in the Devils Lake Basin included representatives of the water resource boards of six of the seven counties constituting the Devils Lake Basin, and it received extensive technical assistance from the staff of the State Water Commission (TPI Consultants, 1976).  The Advisory Committee reported that a total of 98,144 acres of wetlands already had been drained in the Devils Lake Basin at that time, and it estimated that another 62,000 acres of wetlands would be drained in the basin by 1990 (TPI Consultants, 1976).  Therefore, the 41,395 acres of drained wetlands identified in the Devils Lake Basin in 1997 by the State Water Commission is less than half (42%) of the acreage of drained wetlands identified by the State Water Commission staff and those same county water resource boards twenty years earlier, and it is only one-fourth of the acreage that the Advisory Committee estimated would be drained by 1990.  In fact, even the Corps’ own 2001 study identified twice as many acres of drained wetlands (92,400 acres) in the basin (FEIS p. 5-48) as the State Water Commission identified in 1997.

The Final EIS makes no attempt to address the issue of wetland drainage in the Devils Lake Basin in a factual, objective, or substantive manner.


Contribution of Wetland Drainage to the Rise of Devils Lake

NWF pointed out in its comments on the Draft EIS that:

“Although wetland drainage obviously is not the sole cause of the recent rise of Devils Lake, with inflows to the lake from 1993 to 1999 averaging 317,000 acre-feet (DEIS p. 1-5), the contribution of wetland drainage to those inflows clearly warrants careful evaluation.”

In its comments, NWF had provided data and analyses documenting the very significant contribution of drained wetlands in the Devils Lake Basin to inflows to the lake and pointed out that the drainage of 189,000 acres of wetlands in the Devils Lake Basin—the minimum defensible estimate—resulted in at least 254,000 acre-feet of additional water initially reaching Devils Lake when the 1988-1992 drought was succeeded by unusually high levels of precipitation beginning in 1993.  NWF pointed out that this is equivalent to at least an additional 2 feet at Devils Lake’s January 2002 elevation of 1447.1 feet and surface area of 132,000 acres, including Stump Lake (DEIS p. 2-6).  NWF went on to explain that, if those 189,000 acres of wetlands were not drained, they could reduce the average annual runoff during periods of high precipitation by another 207,000 acre-feet, a volume equivalent to 1.6 feet at the lake’s January 2002 elevation, or 1.65 times the volume that could be removed from the lake each year with the proposed 300 cfs Pelican Lake outlet operating at maximum capacity.

However, instead of providing a careful evaluation of the contribution of wetland drainage to inflows to Devils Lake from 1993 to 1999, the Corps simply evaded the subject with the sarcastic and unresponsive statement that:

“It is reasonable to conclude that the sudden rise in the lake from 1992 to the present was not due to some sudden drainage of wetlands.”  (FEIS Appendix 5, p. 5-26)

It is significant to note again that the Corps made no attempt to dispute NWF’s data, but had to resort to ridicule instead.  It also is instructive to note in this context that the Corps stated in its February 1992 Devils Lake Basin North Dakota Reconnaissance Report that:

“Drainage of wetlands in the Devils lake [sic] Basin, which converts non-contributing area to a contributing drainage area, can hasten and increase the volume of runoff that reaches the lake.  The net effect that drainage in the Devils lake [sic] basin has on rising level situations of Devils Lake cannot be estimated reliably; however, drainage does appear to be a major influence.  For these reasons, it would be ideal to be able to control wetland drainage in accordance with a comprehensive watershed management plan that recognizes the watershed’s effect on lake levels.”  (Emphasis added)  (U. S. Army Corps of Engineers, 1992)


Wetland Restoration and Upper Basin Storage

The Final EIS estimates that a total of only 132,729 acre-feet of water storage capacity has been lost due to the drainage of 92,429 acres of wetlands in Devils Lake Basin, and that the potential for increasing storage is only 63,608 acre-feet with wetland restoration (FEIS p. 5-48; Appendix A, pp. A-259 to A-267).

NWF discussed the significant deficiencies of the WEST Consultants report upon which the Final EIS discussion of the Upper Basin Storage alternative is based, including the evidence that it significantly underestimated the acreage of drained wetlands in the Devils Lake Basin.  In fact, the U. S. Fish and Wildlife Service’s Fish and Wildlife Coordination Act Report contained in Appendix 2 of the Final EIS now cites a study (Johnson, 2001) which confirms that the digital elevation model used in the WEST Consultants study to develop estimates of drained and intact wetlands in the Devils Lake Basin is not an accurate method for delineating wetlands.  NWF pointed out that the omissions and underpredictions result in a substantial underestimation of the potential for runoff reduction from wetland restoration, and:

“Consequently, by minimizing the benefits of wetland restoration by several fold while exaggerating the costs by several fold, the DEIS seriously underestimates, and thereby dismisses, the feasibility of the upper basin storage alternative.

The failure of the DEIS to provide an accurate, objective and realistic analysis of upper basin storage involving wetland restoration and other land use practices to reduce inflows to the lake renders the discussion of alternatives to the proposed action, and therefore the DEIS itself, inadequate on its face.”

Final EIS Appendix A, Hydrology, Hydraulics and Water Quality, now includes a discussion of the effects of changing farming practices on runoff (FEIS Appendix A pp. 292-299), but instead of providing an accurate, objective and realistic analysis of upper basin storage involving wetland restoration, Appendix A continues to evade the issue by again stating that:

“In regards to the Corps study on restoration of wetlands/depressions in the upper basin…, most review comments have faulted the study for underestimation of the benefits of this alternative.  This underestimation has been largely attributed to the underestimation of the estimate of possibly drained wetlands/depressions in the upper basin.  However, it is not pertinent to discuss the numbers, acreages, and types of wetlands originally in the Devils Lake basin, nor of the numbers, acreages, and types of wetlands that have been drained and their corresponding flood capacity.  This is not an inventory type of study.  What is pertinent is what exists now and what can be restored as a viable alternative that will ultimately benefit flood damage reduction within the Devils Lake basin.”  (FEIS Appendix A p. 302)

The Corps apparently feels that it is “not pertinent” to discuss the numbers, acreages and types of wetlands originally in the Devils Lake basin because those figures confirm the serious underestimation of the acreage of drained wetland and their corresponding flood storage capacity upon which the Final EIS’s analysis of an upper basin storage alternative employing wetland restoration is based.  The Corps argues those figures are “not pertinent” because “This is not an inventory type study,” yet in discussing the study, the Final EIS states that:

“Depressions in the Upper Basin were delineated and classified as possibly intact, possibly drained, lake, or other based on information obtained from a combination of aerial photos, National Wetlands Inventory (NWI) data, flow direction data, and digital quad maps.”  (FEIS p. 5-48)

Of course, it is ludicrous for the Corps to suggest that a study that involves the “delineation and classification” of wetlands and utilizes information from aerial photos and National Wetland Inventory data to develop “Estimates of possibly intact and possibly drained depressions by subwatersheds” (WEST Consultants, Inc, 2001) is “not an inventory type study”—especially when it obviously would be impossible to determine “what exists now and what can be restored as a viable alternative” without an inventory of existing and potentially restorable drained wetlands in the basin.  What the Corps apparently is saying is that its own inadequate wetland inventory data are pertinent to a study of an upper basin storage alternative, but any other wetland inventory data that demonstrate the inadequacy of its study are “not pertinent.”

What is pertinent to note, however, is that the Corps again makes no attempt to dispute the information presented in NWF ‘s comments on the Draft EIS regarding wetland drainage in the Devils Lake Basin and the potential for wetland restoration to reduce inflows into the lake.  It also is pertinent to note that, in 1996, the Corps itself had reported that:

“Various upper basin storage figures (as high as 657,000 ac-ft) have been used by different agencies.  The COE/BOR [Corps of Engineers/Bureau of Reclamation] Concept-Level Plan of Study talks about finding 200,000 to 300,000 ac-ft.  The 
FEMA [Federal Emergency Management Agency] draft report sets a goal of ‘at least 100,000 acre-feet.’  The USFWS [U. S. Fish and Wildlife Service] pointed out that the Devils Lake Basin Advisory Committee Study Report (1976) estimated 120,000 ac-ft of wetland drainage through 1975, hinting at restoration possibilities…”  (U. S. Army Corps of Engineers, 1996a)

However, the Corps makes no attempt to reconcile its current estimate of the potential for increasing storage through wetland restoration with its own figures from seven years ago. 


Continuing Wetland Drainage in the Devils Lake Basin

In its comments on the Draft EIS, NWF cited statements from the U. S. Fish and Wildlife Service’s Fish and Wildlife Coordination Act Report that:

“The Service is concerned that the construction of an outlet, without control on additional inflow to the lake from drainage, will provide the supporters of wetland drainage a way to export water out of the basin.”  (DEIS Appendix 2, p. 11-20)

and:

“The Service recommends that the Corps coordinate with the State to insure that any plans to remove water from the landscape and place it into the lake through wetland drainage be postponed during the life of the project to avoid the need to move additional water downstream.  Taking precautions to prevent further aggravating factors, such as wetland drainage and pumping from increasing water levels is consistent with the goal of the outlet to reduce lake levels and prevent a natural overflow of Devils Lake to the Sheyenne River.”  (DEIS Appendix 2, p. 14-2)

NWF also pointed out that, at an August 26, 2000, meeting in Valley City, North Dakota, the North Dakota State Engineer had stated that his office would resume authorizing wetland drainage in the Devils Lake Basin as soon as an outlet to the Sheyenne River is built.  NWF concluded that:

“It is clear, therefore, that before expending any further public revenues on the proposed $125 million Pelican Lake 300 cfs outlet or other structural measures to deal with problems caused by the high water levels at Devils Lake, the Corps has a fiduciary duty to implement and enforce an effective program to prevent further wetland drainage in the Devils Lake Basin in order to protect the Federal Government’s investment in those measures.  The drainage prevention program and its enforcement provisions should be discussed in a revised DEIS.

Indeed, Congress requires that this be part of any Corps of Engineers flood damage reduction project.  Section 402(c) of the Water Resources Development Act of 1986 as amended requires, as a basic condition of Federal participation in any flood control project, the development and completion of a floodplain management plan by non-Federal interests to preserve the level of flood protection that is provided by the project and upon which it is justified.  The plan is intended to be developed as part of and concurrent with the project feasibility study.  In this case, to the contrary, the Corps is not involved in working with the State of North Dakota and local agencies in developing the required plans and non-Federal activities that would be necessary to preserve the level of flood protection that is intended to be accomplished by the proposed Pelican Lake outlet.’
NWF noted that, instead of addressing this important issue in a responsive and substantive manner in the Draft EIS, the Corps dismissed it with the statement that:

“The Corps concurs that controls on future wetland drainage in the upper basin would improve the effectiveness of other features.  The decision to place a moratorium on future drainage is under the control of the State.”  (Emphasis added)  (DEIS p. 6-18)

Instead of addressing the issue in the Final EIS, the Corps continues to dismiss it with a similar statement that:

“The Corps concurs that controls on future wetland drainage in the upper basin would improve the effectiveness of other features.  The Project Cooperation Agreement (PCA) includes requirements that the non-Federal sponsor comply with the requirements of Section 402 of the Water Resources Act of 1986, which require the Non-Federal interest to implement a flood management plan.  Whether the sponsor is to maintain the level of protection that is provided by the project to include a moratorium on any new drainage permits in the upper basin will be determined during development of the PCA.”  (FEIS Appendix 5 p. 5-48)

The Corps does not indicate, however, how the limited level of protection that is provided by the 300 cfs Pelican Lake outlet can be maintained without a moratorium on further wetland drainage in the Upper Devils Lake Basin to prevent the escalation of inflows to the lake during periods of high precipitation.

The Corps also does not address the fact that the non-Federal sponsor for its 300 cfs Pelican Lake outlet “preferred alternative” is the North Dakota State Water Commission (FEIS p. 10-1)—the same State agency that has aided, abetted, promoted and ignored rampant wetland drainage in the Devils Lake Basin for the past half century (Pearson, 1985).

Inflated Values and Exaggerated Benefits
NWF noted in its comments on the Draft EIS that the Corps used an average value of $600 per acre for non-urban land in estimating that the inundation of 93,000 acres of land around Devils Lake since 1993 “represents a loss of over $55 million” (DEIS p. 2-38).  However, NWF pointed out that the Draft EIS (p. 5-19) also reports that the market value of agricultural lands and buildings ranges from $320 per acre in Benson County, to $391 per acre in Ramsey County and $476 per acre in Nelson County, so using a value of $600 per acre results in an overestimation of the damages by 53 percent.  In fact, NWF pointed out that less than half of the 184,182 acres of non-urban around Devils Lake between elevations 1447 and 1463 feet is classified as cropland (DEIS Appendix C. Table C-5 p. C-16), so the average value of non-urban lands in the area actually is less than $265 per acre.  This suggests that the Draft EIS overestimates the damages to agricultural lands inundated since 1993 by 120 percent, and that the additional 62,000 acres of non-urban land that could be inundated between 1457 feet and 1463 feet under the hypothetical “wet future scenario” if the $125 million outlet were not built are worth approximately $17 million.

Instead of responding substantively to the issue of its serious over-estimation of land values in determining past and future damages resulting from the rising levels of Devils Lake, and of the corresponding over-estimation of the benefits—and, therefore, of the benefit-cost ratio—of an outlet in preventing those damages, the Corps simply states that:

“In 1999, the Corps completed a Gross Appraisal on the then current Peterson Coulee outlet alignment… It concluded that fee cropland values were $400 per acre, plus 25 percent for contingencies.  Since land that is inundated is equivalent to a fee take, use of the fee value for land is appropriate.”  (Emphasis added) (FEIS Appendix 5, p. 5-21)

and it continues to assert that:

“At a current approximate lake stage elevation of 1447 feet, the lake covers 137,000 acres, an increase of about 93,000 acres (approximately 145 square miles) since 1993.  At an average value of $600 per acre for non-urban lands, this represents a loss of over $55 million.”  (FEIS p. 3-13)

The Corps does not address the facts from its own Final EIS that (1) a fee cropland value of $400 per acre plus 25 percent for contingencies is $500 per acre, not $600 per acre, (2) less than half of the land use around Devils Lake to elevation 1463 is cropland (FEIS pp. 5-8, 6-24), (3) the average market value of non-urban land and buildings is $320 per acre in Benson County, $376 per acre in Towner County, $391 per acre in Ramsey County, and $476 per acre in Nelson County (FEIS p. 6-23), but (4) most of the land that has been flooded by the rising lake and most of the land that would be flooded if the lake continues to rise is located in Benson, Ramsey and Towner counties (FEIS Figure 4-6 p. 4-6).  It also neglects to mention that, unlike fee take, no “contingencies” are involved when land is flooded.  Consequently, the Corps does not address how the overestimation by more than $10,000,000 of the value of the 50,000 acres of farmland between lake elevations 1457 and 1460 (FEIS p. 6-105) that would have a 4.8 percent lower chance of being inundated under the “wet future scenario” if the outlet is built (FEIS p. S-5) affects the 1.54 “wet future scenario” benefit-cost ratio of the 300 cfs Pelican Lake outlet (FEIS Table S-2, p. S-4).

Flooding at Devils Lake –Hardships, Handouts and False Hopes

NWF pointed out in its comments on the Draft EIS that proponents of an outlet frequently cite the “loss” of 400 homes and the flooding of 93,000 acres of  “agricultural” land around Devils Lake as demonstrating the need to “do something” and thereby automatically confer justification on the construction of an outlet from Devils Lake to the Sheyenne River.  NWF also pointed out that the Draft EIS acknowledged that, although it is unlikely that the City of Devils Lake would be inundated, there is “a perception propagated by media coverage of the rising lake that the city proper is at risk”, but noted that, instead of addressing the misperceptions upon which an outlet is being promoted and “justified,” the Corps simply proposes to proceed with construction of an outlet. 

The Final EIS does not dispute information presented by NWF demonstrating that most of the 400 homes threatened by the lake were not lost but were instead relocated at Federal expense, that most of those whose homes were relocated reaped substantial economic gains in the process, and that, as a result of the influx of some $350,000,000 in Federal emergency funds to deal with problems created by the rising lake and the tourist industry based on the outstanding sport fishery that has developed with the rising level of Devils Lake, the Devils Lake area economy is one of the most vigorous in the region, e.g.:

· “Approximately 400 homes around Devils Lake have been moved or abandoned in response to the rising lake waters.  While some homes have been abandoned, most homes have been relocated.”  (FEIS p. 6-6)

· “… most of the monetary burdens of relocation were borne by Federal emergency funds.”  (FEIS p. 6-7)

· “…even under the adversity produced by the rising of Devils Lake, some parties have benefited.  For example, the influx of Federal emergency funds to relocate threatened homes, protect the City of Devils Lake, raise threatened roads, provide crisis counseling, and maintain local infrastructure has brought over $350 million in Federal Funds into the Devils Lake region…  In addition, the improvement in the Devils Lake fishery associated with the lake level rises has benefited the local recreation-related industry.”  (FEIS p. 6-20)

Nevertheless, the Final EIS continues to dwell on fears and misperceptions:

· “The slow, relentless creeping level of the lake over many years has caused significant anxiety for many lakeside residents.  There is significant anticipatory stress regarding if and when the lake would rise to threaten one’s home.”  (FEIS p. 6-8)

· There is another issue that concerns the behavioral response of populations at risk in the City of Devils Lake to the potential for the city’s levee to fail.”  (FEIS p. 6-15)

· “The perceived risk [of additional lake level rises] may be more damaging to community vitality than the actual risk.  Although it is unlikely that the City of Devils Lake would be inundated, there is a perception propagated by media coverage of the rising lake that the city proper is at risk.”  (FEIS p. 6-16)

Consequently, despite acknowledging that:

“It is supposed that a constrained or unconstrained outlet could also have negative impacts on lakeside communities if the lake keeps rising despite the outlet.  The dashed expectations could be more detrimental to community vitality than if they never had an outlet.”  (FEIS p. 6-48)

“The risk stills exists that, because of the limited effectiveness of a constrained outlet, the lake may still rise, it may still overflow, and residents may be disappointed that the outlet does not completely solve their flooding problem.”  (FEIS p. 6-105)

the Final EIS concludes that:

“There appears to be a general consensus within the communities around the lake that an outlet is needed to control lake levels.  This consensus is reflected in the State of North Dakota support for an outlet.”  (FEIS p. 6-17)

“Communities around the lake have experienced significant adversity during recent years due to the rapid rise of the lake.  Each additional increment of rise produces new calls from these communities to solve the problem, with a current chorus of support for an outlet.  The State of North Dakota has responded with the prospect of continuation of the wet cycle and additional rise of the lake by pursuing a temporary outlet from the West Bay through Peterson Coulee. For residents of lakeside communities, development of an outlet is perceived as long overdue, and their frustration grows with any additional delays.”  (FEIS p. 6-19)

Consequently, instead of taking positive steps to provide the public with factual information to dispel unfounded fears and to correct the misperceptions being propagated by the media and by the State of North Dakota, the Corps continues to exploit those fears and misperceptions as a rationale for building a $208,228,000 outlet to allay with false hopes the anxieties of the estimated 2,994 people who live around Devils Lake between the elevations of 1448 feet and 1459 feet (FEIS p 6.9).

Inadequate Analysis of Alternatives

The cornerstone of Section 102(2)(C) of the National Environmental Policy Act is the two-faceted requirement imposed on Federal agencies to include with every proposal for Federal actions affecting the quality of the human environment “a detailed statement” by the responsible official on “(i) the environmental impacts of the proposed action” and “(iii) alternatives to the proposed action.”  It is primarily through this requirement for Federal agencies to identify and analyze alternatives to their proposed actions that NEPA’s purpose of promoting efforts which will prevent or eliminate damage to the environment is achieved.  Indeed, the analysis of alternatives is so fundamental to the implementation of NEPA that Section 102(2)(D) imposes a specific requirement on Federal agencies to:

“study, develop, and describe appropriate alternatives to recommended courses of action in any proposal which involves unresolved conflicts concerning alternative uses of available resources.”

The courts also have repeatedly confirmed that NEPA requires a rigorous and objective analysis of alternatives and not simply a listing or dismissive discussion.  It is appropriate, therefore, to consider how the Final EIS deals with alternatives to the proposed 300 cfs Pelican Lake outlet.
Although the Corps claims that the scoping document developed from public meetings on its Devils Lake Study “describes the scope of actions, alternatives, and impacts to be studied” (FEIS p. 8-3), it actually was the North Dakota Congressional Delegation and the Governor who had sole authority for “Screening of alternatives” considered in the Draft and Final EIS (DEIS p. 6-22; FEIS p. 14-1).  However, the Congressional Delegation and the Governor all are avowed advocates of the construction of an outlet from Devils Lake, they have routinely dismissed the contribution of wetland drainage to the rise of the lake and consistently discounted wetland restoration to reduce inflows to the lake, and the Governor has publicly expressed his concern that continued investments in infrastructure protection measures will diminish the need and economic justification for an outlet.  

As is explained above in the Introduction, when the Corps disclosed in 1999 that an outlet was not economically justified for reducing flood damages and flood protection costs around Devils Lake (U. S. Army Corps of Engineers, 1999), the North Dakota Congressional Delegation requested the Corps to change the purpose to include reducing the potential for a natural overflow event (U. S. Army Corps of Engineers and North Dakota State Water Commission, 2001), despite the fact that such a natural overflow is so unlikely that it is not even considered in the Final EIS’s environmental analysis under probability-based stochastic future conditions (FEIS p. 5-52).  Of course, imposing a requirement to select an alternative that addresses such extremely unlikely conditions deliberately created a bias against other alternatives that would be effective and economically feasible under more realistic conditions.

Then, as is explained above in The Wet Future Scenario—Fantasizing Feasibility, because the probability of a natural overflow is so low and the conditions where an outlet would be effective are so narrow that, in order to justify an outlet, the Corps was forced to fabricate an unrealistic hypothetical “wet future scenario” where the lake would overflow without an outlet but an overflow would be prevented with operation of an outlet (FEIS pp. 5-55, 5-56).  However, the outlet still would not guarantee that an overflow would not occur, but would simply reduce the low 9.4 percent chance of an overflow occurring by 4.8 percent, to 4.6 percent (FEIS p. S-5).

The Final EIS relies on this “wet future scenario” specifically fabricated to justify an outlet to support the selection of the 300 cfs Pelican Lake outlet as the “preferred alternative” (FEIS pp S-11, 5-115, 5-117, Table 5-27 p. 5-128), but it rejects serious consideration of other alternatives that that would be effective and economically justified under other more realistic conditions.  Consequently, the discussion in the Final EIS only further supports the already compelling prima-faciae evidence of a pervasive pro-outlet bias in the consideration of alternatives for dealing with problems associated with the recent rise of the lake.


Continued Infrastructure Protection

As is discussed above under Hidden Costs, the Corps’ 300 cfs Pelican Lake outlet “preferred alternative” is not economically justified under a standard stochastic analysis or under the 1450 feet or 1455 feet lake level “moderate” future scenarios, and it would be justified only under the hypothetical “wet future scenario” (FEIS pp. 5-115, 5-117, Table 5-27 p. 5-158).  However, under the “wet future scenario,” the lake would still continue to rise another 10 feet from its current elevation, to 1457.5 feet, even if the $208,228,000 Pelican Lake outlet is built (FEIS p. 5-147; Appendix A Table A5-4 p. A-137), requiring an additional $577,000,000 in continued infrastructure protection costs (FEIS pp. 5-133, 6-107), for total combined outlet and infrastructure protection costs of $785,228,000.  According to the Final EIS, under the “wet future scenario,” if the outlet were not built and Devils Lake were to rise to 1460 feet and overflow to the Sheyenne River, the total continued infrastructure protection costs at Devils Lake and downstream would be $917,000,000 (FEIS pp. 5-133, 6-107), or only $131,772,000 more than the combined project and infrastructure protection costs if the outlet were built.  However, there is only a 6.5 percent chance that the lake will reach an elevation of 1458 feet where the outlet would be economically justified (FEIS p. 6-106), but there still would be a 4.6 percent chance that the lake would overflow with the outlet in operation (FEIS p. 2-5), thus negating some $340,000,000 of the project’s presumed benefits (FEIS p. 6-107) and leaving only a 1.9 percent chance that the outlet would be economically justified.  Consequently, in selecting the 300 cfs Pelican Lake outlet as the “preferred alternative,” the Corps is proposing to spend $208,228,000 for an outlet on less than a 1 in 50 chance of saving $131,772,000 in continued infrastructure protection costs.

The Final EIS itself concludes that:

“The Continued Infrastructure Protection plan (which is implementation of the most likely future [and involves continuing the same measures to relocate structures and raise roads and dikes that have been implemented to deal with the rising lake in the past]) shows a benefit cost ratio of 1.88.  In comparison of alternatives to a ‘No Action’ base condition, the ‘Continued Infrastructure Protection’ alternative has a positive annual net benefit for both the stochastic and wet future scenario approach.  This signifies that the implementation of the Continued Infrastructure Protection within the basin is economically justified, and may in fact represent the most economically defensible approach to flood damage management at the lake.”  (Emphasis added)  (FEIS p. 5-71)

“Within the context of this evaluation, the preferred action in the near term would be continuation of infrastructure protection.”  (Emphasis added)  (FEIS p. 5-71)

“Using the results of the stochastic modeling approach for the economic analysis, the only cost-effective alternative appears to be continuation of infrastructure measures within the Devils Lake basin, including measures for further flood protection and continued transportation needs.”  (Emphasis added)  (FEIS p. 5-115)

and:

“From an economic standpoint, infrastructure protection is a wise investment of funds because it is constructed incrementally as needed.”  (FEIS p. 7-4)

However: 

“The Continued Infrastructure Protection ‘alternative’ is not an alternative in the sense that is a potential project, but is intended to analyze the cost-effectiveness of carrying out incremental infrastructure protection measures as the lake continues to rise…”  (Emphasis added)  (FEIS p. 5-56)

Consequently, the Final EIS does not seriously consider the very alternative that it has identified as “the most economically defensible approach to flood damage management at the lake,” the only cost-effective alternative,” and “the preferred action in the near term.”


Wetland Restoration
As discussed above under Wetland Restoration and Upper Basin Storage, in its comments on the Draft EIS, NWF cited data showing that some 569,000 to 589,000 acres of wetlands originally existed in the Devils Lake Basin, and that from 189,000 to 378,000 acres of those wetlands have been drained.  NWF calculated that if those wetlands had not been drained, they would reduce runoff into the lake under high precipitation conditions by an average of at least 207,000 acre-feet per year—1.65 times the volume that could be removed from the lake by a 300 cfs outlet operating at maximum capacity seven months of the year.

However, rather than providing the detailed study of the Upper Basin Storage alternative required by NEPA, the Final EIS simply states that:

 “Given the limitations of in the available data and other project constraints, some  simplifications and assumptions were made during the analysis… Since the results of this study indicate that depression restoration can reduce the volume of runoff entering Devils Lake, further studies should be conducted to more accurately quantify the runoff reduction resulting from depression restoration.”  (FEIS Appendix A p. A-259)

“Overall, however, the estimates of intact and drained depression area and volume are  believed to be conservative (i.e., underestimated) to some degree for the following reasons: (1) the added  NWI [National Wetlands Inventory] polygons do not represent the maximum depression area; (2) the number of DEM [Digital Evaluation Model] depression polygons appeared to be smaller in area than the corresponding depressions on the aerial photos… and (3) there were areas, especially within the 10-foot contour interval region, where depressions were missed by both the DEM and the NWI data set,  For these reasons, it is likely that a more intensive analysis would result in a greater number of depressions.

Although the depression delineation and classification conducted in this study were extensive and detailed, there were some limitations to the methods.  These limitations, with varying degrees of importance, included the following: (1) no field verification was conducted due to the time constraints and the presence of snow cover during the study period; (2) partial drainage was not accounted for; (3) some individual depression classifications were subject to interpretation; (4) classification was based on aerial photos representing one point in time; (5) a small number of the aerial photos were darker than normal, making the depressions more difficult to categorize; and (6) the resolution of the aerial photos was not fine enough to identify the location of fully drained depressions not captured by the DEM nor the NWI data and the location of some of the drainage ditches.”

(FEIS Appendix A p. A-260)

“The [wetland restoration] scenarios were constructed by randomly selecting depressions that had been classified as possibly drained and converting these depressions to possibly intact.  The selection process was not optimized by drainage area or location.” (Emphasis in original)  (FEIS Appendix A p. A-263)

“…the depressions were modeled as hard-bottom ‘bowls.’  Consequently, infiltration of water from a depression into the soil and evapotranspiration from the soil in the dry portions of the depressions (when the depression was less than 100 percent full) were not modeled.  Therefore, the model could be underpredicting the net total evaporation (free surface evaporation plus evapotranspiration from the soil) in the depressions…

Since the net total evaporation from the depressions was probably underpredicted, the annual runoff reduction with depression restoration could be underestimated.”  (FEIS Appendix A pp. A-265, A-266)

“The assumed 50-percent utilization of possibly drained depressions is felt to be a reasonable amount of the total drainage that could be acquired and effective in storage.  No effort was made to optimize the most effective depressional areas to be used for storage.”  (Emphasis added)  (FEIS p. 5-48) 

“Upper basin storage information is not at the point where a detailed cost estimate could be developed.”  (FEIS p. 7-11)

“On the basis of the stochastic analysis, upper basin storage/watershed management is not economically justified, while net benefits result under the wet future scenario.  Further analysis to optimize the most cost-effective plan for upper basin storage/watershed management as a complementary project feature, along with further evaluation of associated social, economic, and environmental effects, appears warranted.”  (Emphasis added)  (FEIS p. 12-3)

Nevertheless, the FEIS concludes that:

“Based on the stochastic analysis, upper basin storage in not economically justified and is not included as a feature of the outlet plan.”  (FEIS p. 7-4)

It is instructive to compare this superficial and preliminary treatment of wetland restoration under the Upper Basin Storage alternative with the extensive evaluation and discussion of outlet alternatives in the Final EIS, and to note that (1) the Final EIS specifically fabricated a hypothetical “wet future scenario” in order to justify an outlet, (2) like the Upper Basin Storage Alternative, the 300 cfs Pelican Lake outlet also is not economically justified under the stochastic analysis; (3) like the 300 cfs Pelican Lake outlet “preferred alternative,” the Upper Basin Storage alternative is economically justified under the hypothetical “wet future scenario,” (4) the Final EIS rejects the Upper Basin Storage alternative because it is not economically justified under the stochastic analysis, but (5) then justifies its recommendation of the 300 cfs Pelican Lake outlet as the “preferred alternative” despite the fact that it also is not economically justified under the stochastic analysis because (6):

“… in Public Law 108-7, the Congress removed the traditional requirements regarding economic justification and provided instead that that the justification for the emergency outlet shall be fully described, including the analysis of the benefits and costs.”  (Emphasis added)  (FEIS pp. S-10, 12-2)

Thus, the efforts of the North Dakota Congressional Delegation not only assured that there would be an over-whelming pro-outlet bias in the consideration of alternatives in the Final EIS, but to guarantee that only an outlet alternative could be selected, they exempted outlet alternatives from the requirement for economic feasibility while maintaining the requirement for economic feasibility for all other alternatives.  The North Dakota Congressional Delegation, therefore, deliberately undermined the fundamental purpose of the National Environmental Policy Act by explicitly subverting the EIS’s analysis of alternatives to an outlet from Devils Lake.

The failure of the Final EIS to provide the rigorous analysis and detailed study of alternatives required by NEPA is further demonstrated in the Corps’ Clean Water Act Section 404(b)(1) Evaluation found in Appendix 1 of the Final EIS.  The Corps relies solely on the Final EIS as the basis for its 404(b)(1) Evaluation (FEIS Appendix 1 pp. 1-2, 1-10), and the Evaluation states that:

“A number of structural outlet alternatives were considered.”  (Emphasis added)  (FEIS p. 1-2)

In fact, the Evaluation states explicitly that:

“COE efforts have been for the purpose of a plan being designed and ready to implement should decision makers decide to proceed with construction of an outlet.  This evaluation has been prepared in the event that decision makers determine that an outlet should be constructed.”  (Emphasis added)  (FEIS Appendix 1 p. 1-2)

Consequently, instead of providing the required analysis of alternatives to an outlet, the Corps’ 404(b)(1) Evaluation confirms that the Final EIS and the Evaluation both proceed from the premise that an outlet is the only alternative to be considered seriously. Because of this fundamental and pervasive pro-outlet bias, the Final EIS does not provide an adequate evaluation of alternatives to the proposed action.

Inadequate Clean Water Act Section 404(b)(1) Evaluation

The Corps states in its Clean Water Act Section 404(b)(1) Evaluation of an outlet from Devils Lake to the Sheyenne River contained in Appendix 1 of the Final EIS that:

“This evaluation addresses the effects that would result from the placement of fill in waters of the United States in conjunction with the construction of an outlet from Devils Lake to the Sheyenne River and the construction of mitigation features on selected reaches of the Sheyenne River to address operational effects. The effects associated with the operation of the outlet are discussed in detail in the IPR/EIS.”  (FEIS Appendix 1 p. 1-2)

“There would be no appreciable secondary affects [sic] on aquatic ecosystems associated with the placement of the proposed fill.  Secondary effects of the proposed fill activities are associated with the operation of the outlet.  The Corps believes that the environmental effects associated with outlet operation should be and are fully discussed in the EIS.  The proper interpretation of 40 C.F.R. 230.11(h)(1) is that the Section 404(b)(1) Guidelines do not require operational impacts of the outlet to be considered as part of the 404(b)(1) analysis itself.  40 C.F.R. 230.11(h)(1) provides, in part, that “Information about secondary defects on aquatic ecosystems shall be considered prior to the time final section 404 action is taken by the permitting authorities”.  (emphasis added)  The EIS considers operational impacts, and this consideration is prior to the time final section 404 action will be taken.  40 C.F.R. 230.11(h)(1) contains the only references to evaluation of secondary impacts in the guidelines and it imposes no requirement to evaluate those effects as part of the 404(b)(1) analysis, but specifically provides that such analysis may be done (at any time) ‘prior to the time final section 404 action is taken.’  Therefore, the EIS, as written, is fully compliant with the requirement to consider secondary effects on aquatic ecosystems of the outlet discharge. The Corps and Army decision-makers for the outlet proposal will fully consider the information on the secondary environmental effects of the outlet operation before taking action under CWA Section 404 to authorize any discharge of dredged or fill material associated with proposed construction of the outlet.”  (FEIS Appendix 1 pp. 1-9, 1-10)

The Corps’ position is fundamentally flawed by the facts that (1), as demonstrated above in the discussion of Inadequate Description of Environmental Impacts of the Proposed Action and below in Mythical Mitigation, the Final EIS does not provide a full and detailed discussion of the environmental impacts of the 300 cfs Pelican Lake outlet “preferred alternative”—in fact, the FEIS states explicitly that, “Additional data acquisition and monitoring will be required to further define and evaluate the operational impacts of an outlet” (FEIS p. S-1), (2) as demonstrate above in the discussion of Inadequate Analysis of Alternatives, the Final EIS does not provide a thorough and objective evaluation of alternatives to the proposed action, and (3) the Final EIS fails adequately to consider less environmentally damaging practicable alternatives, as is required under 40 C.F.R. 230.10(a).

The National Wildlife Federation strongly disagrees with the Corps’ interpretation of the scope of its Section 404(b)(1) analysis regarding secondary effects set forth in Appendix 1 pp. 1-9 and 1-10, of the Final EIS.  The Corps’ argument that the “proper interpretation” of C.F.R. 230.11(h)(1) is that the Section 404(b)(1) Guidelines do not require operational, secondary, downstream impacts of the outlet to be considered in the 404(b)(1) analysis itself is a gross misreading of the Guidelines, a dramatic and, NWF believes, unlawful deviation from long-standing U. S. Army Corps of Engineers and U. S. Environmental Protection Agency interpretations of the Guidelines, and a self-serving and unfair deviation from the standards the Corps applies to other 404 permit applicants for similar activities.  Contrary to the Corps’ position, the Section 404(b)(1) Guidelines require the Corps to consider these secondary effects in its 404(b)(1) analysis.

Biota Transfer – Confusing Absence of Proof with Proof of Absence
Because the Devils Lake Basin geologically is a subbasin of the Red River of the North/Hudson Bay Basin (FEIS p. 4-2), and despite the fact that it has not drained to the Sheyenne River for more than a thousand years (FEIS Figure 4-3, p. 4-3), proponents of an outlet frequently cite the geologic relationship as evidence that an outlet does not pose a threat for introducing foreign species into the Hudson Bay Basin.  In its comments on the Draft EIS, NWF discussed at length the paucity of information on the biotic composition of Devils Lake and the Red River of the North and pointed out the fallacy of confusing the absence of proof that the outlet poses a threat of introducing foreign biota into the Hudson Bay Basin with proof of the absence of such a threat.  

The fallacy of viewing Devils Lake simply as a sub-basin of the Red River of the North/Hudson Bay Basin is further demonstrated by the fact that, beginning in 1956 and continuing through 2002, the Devils Lake fishery was restored and has repeatedly been supplemented by the stocking of northern pike, walleyes, yellow perch, black crappies, white bass, striped bass and muskellunge, with many of those fish stocks originating from areas outside the Hudson Bay Basin, including the Missouri River and the Atlantic Coast.  For example, data from the North Dakota Game and Fish Department show that, beginning in 1967 and continuing through 2000, 138 stockings, including over 12.4 million walleyes, 2.7 million northern pike and 57,000 yellow perch—a total of over 15 million fish—were made from the Garrison Dam National Fish Hatchery on the Missouri River into Devils Lake.  In addition to the 15 million fish, tens of thousands of gallons of untreated Missouri River water in which the fish were transported (900 gallons per truck) also were discharged into Devils Lake.  

Thus, although the Devils Lake Basin geologically is a sub-basin of the Red  River of the North/Hudson Bay Basin, biologically it can more accurately be regarded as a sub-basin of the Missouri River Basin.  In fact, as the fishery has flourished since 1980, Devils Lake has attracted increasing numbers of fishermen from throughout the Upper Midwest, resulting in thousands of boats, boat trailers and bait buckets from areas outside the Hudson Bay Basin coming to Devils Lake every year, increasing further the potential for the introduction of biota not found elsewhere in the Hudson Bay Basin.  Consequently, although the Devils Lake Basin is geologically a sub-basin of the Red River of the North/Hudson Bay Basin, biologically the Devils Lake outlet represents interbasin transfers from several systems outside the Hudson Bay Basin.

Instead of minimizing the potential for interbasin transfer of foreign biota by the outlet as the Draft EIS did, the Final EIS recognizes that it is a legitimate and potentially significant issue, e.g.:

“There is increased risk of the transfer of biota or the increase in the distribution of existing organisms associated with any feature that improves the connectivity between systems that have been segregated for centuries.  The operation of the outlet would be considered such a feature.  On the basis of the limited available information, there do not appear to be any organisms in Devils Lake that are not already present in the Red River of the North Basin.  However, it cannot be said with certainty that some may not be identified or introduced in the future.  In addition, the operation of an outlet may improve the conditions necessary for the dispersal of organisms currently found in the Sheyenne or Red River.”  (FEIS p. 6-62)

“The literature review has identified that there are substantial data gaps in the knowledge of biota in both the Devils Lake and Red River basins and that further investigations would be necessary to render a definitive analysis of the presence/absence of biota of concern.  The increased use of Devils Lake for recreational purposes, combined with the natural dispersal mechanisms of invasive species, results in an extremely high risk that biota of concern could already be present or have a high risk of being introduced into the Devils Lake watershed at any time in the future.  If biota of concern are present or invade Devils Lake, the risk is also extremely high that these biota would be transferred via a pumping operation from Devils Lake into the Sheyenne River if a preventative filtering system were not in place.”  (FEIS p. 6-69)

Consequently, the outlet now includes a sand filter in the design of the outlet to address the issue (FEIS pp. S-9, S-11, 5-138, 6-62, 6-69, 6-72, 6-81).  However:

“The sand filtration system was added late in the analysis to address biota and invasive species transfer issues.  It is intended to filter much of the organic material from the water transferred through the outlet and would be located between the pressure pipeline and the control reservoir.  Due to its late addition to the design, the filtration system has only been conceptually designed at this time.”  (FEIS p. 5-138)

In addition to a sand filter, a combined trash rack and fish screen would be incorporated into the pump station intake design (FEIS p. 5-137).

Ironically, a fish screen and sand filter were the same features proposed 25 years ago to address the biota transfer issue presented by the diversion of Missouri River water to the Red River Basin under the U. S. Bureau of Reclamation’s Garrison Diversion Unit in North Dakota.  It is appropriate, therefore, to review once again the conclusions of the International Joint Commission regarding the adequacy of those measures (sand filters and a much more sophisticated double 40 mesh phosphor bronze fish screen) in preventing the introduction of biota from the Missouri River Basin into the Hudson Bay Basin:

“In fact, overriding everything else, as it turns out, has been the necessity that such introduction be prevented at all costs…

…

Unlike some other adverse consequences that can be minimized by additional mitigating measures or by cessation of operation of the Project, remedial measures to control unwanted exotics are oftentimes futile and, what makes it even more difficult, is that it may be some years before the full adverse impact is apparent.

…

There is no question in the Commission’s mind that the Board’s recommendations greatly reduced the risk of an unintentional transfer.  There would be two lines of defense, either of which by itself might accomplish the desired result…  The Commission gives great weight to the Board’s opinion that these two lines of defense will work.  At the same time, the Commission must weigh the consequences to Canada if the Board is wrong.  Were the potential biological consequences to the Hudson Bay ecosystem predictable in manner and extent, the Commission might accept the Board’s approach.  The Board has reduced the risk of a biological ‘time bomb’ but not eliminated it.  The Commission is concerned that even with the best engineering talent available and with the best operating practices possible, the very complexity of the scheme, the immensity of the physical features, the large number of human beings involved in carrying out the responsibility, and the possible mechanical failure, what cannot happen, will happen…”  (International Joint Commission, 1977)

As with the Garrison Diversion Unit, the inclusion of a sand filter in the design of a Devils Lake outlet reduces the risk of a biological “time bomb” but does not eliminate it.

Mythical Mitigation

After reviewing the mitigation measures for an outlet proposed in the Draft EIS, NWF pointed out that

“It is evident… that the Corps (1) does not know what the impacts of the operation of the proposed Pelican Lake 300 cfs outlet will be, (2) it has no plan for mitigating those impacts, (3) it does not know if the impacts can be mitigated, and (4) it already has written off the mitigation of impacts to aquatic resources.  Faced with the daunting task of developing an effective plan to mitigate the impacts of the project, the DEIS finally dismisses the matter with the cursory statement that:

‘Monitoring to determine the actual magnitude of effects is perhaps the best mitigation.  Further mitigation can then be designed to address actual impacts.’  (DEIS  p. 5-102)”

and:

“It is abundantly clear from the DEIS that the Corps does not have a mitigation plan for the proposed Pelican Lake 300 cfs outlet, but it then claims that monitoring is a major component of the project’s mitigation ‘package’ when it does not have a monitoring program, either, or know how it would be funded or who would conduct it—or even if it would be effective in identifying impacts.

There could not be a more clear or blatant violation of the mandate of the National Environmental Policy Act for Federal agencies to know the impacts of their actions before taking them.”

Little of substance has changed in the Final EIS.  For example:

“The current mitigation proposal acknowledges potential effects on aquatic and riparian resources but assumes that if the ecological integrity of the Sheyenne River and riparian corridor is maintained, the river’s natural state will recover upon cessation of project operation.  Because of the inability to define how the alternatives would actually be constructed and operated, the limited precision of modeling techniques, and the lack of detailed system-wide information regarding terrestrial and aquatic species and habitat distribution, many of the operational impacts cannot be quantified.  The conclusions regarding potential impacts are based on the best available information.  However, the eventual occurrence of any impacts is highly dependent on the eventual length of operation and the final operational constraints.  Therefore, there is a high level of uncertainty with respect to the actual occurrence, location, and timing of potential effects.

Mitigation measures are proposed to help ensure the recovery of the system after the outlet has ceased operation…  The mitigation proposal adopts an adaptive management approach by including extensive monitoring to: (1) establish a reliable reflection of baseline conditions on the Sheyenne River prior to outlet operation, (2) document expected level of effects associated with outlet operation, and (3) ensure that mitigation features were sufficient to allow recovery of aquatic resources on the Sheyenne River once operation of the outlet has ceased.  Monitoring activities to establish baseline conditions and monitoring costs for the first 10 years of operation are proposed as first costs.  At this time, with the uncertainty regarding future climatic conditions, it appears to be reasonable to include the monitoring costs for the first 10 years as a project cost.”  (Emphasis added)  (FEIS p. S-9, S-10)

“If Congressionally mandated requirements are satisfied and funding is available, construction of an outlet could be initiated in the fall of 2004.  If construction is initiated in the fall of 2004… construction could be completed by the fall of  2007.”  (FEIS Appendix 1 p. 1-5)

“Because of the inability to predict how the alternatives would actually be constructed and operated and the limited precision of modeling techniques, not all impacts and associated mitigation needs have been quantified.  Various mitigation features have been identified to help ensure the recovery of the system after the outlet ceases operation. To address data gaps and the difficulty in predicting effects, monitoring of various resources during project operation would be used to modify the mitigation measures as needed during operation to appropriately address project impacts…

Long term monitoring of impacts is included, as well as agency coordination, to determine if additional mitigation measures are needed.  A framework for the monitoring has been identified.  This framework will be revised as necessary to ensure the objectives of monitoring are met.  No costs are included for agency participation in the long-term monitoring, interpretation of the long-term monitoring data, or implementation of any additional mitigation features identified through the long-term monitoring.  An interagency task force would have to be established to manage and coordinate the long-term monitoring program.  Some mitigation measures would be implemented concurrently with construction, and ongoing studies and adaptive management are included.  Monitoring will provide the data necessary to confirm the effect of operation on the system, and will assist in determining any future mitigation needs…” (Emphasis added) (FEIS p. S-15)

“Monitoring is a major component of the proposed mitigation package… Monitoring would require a long-term commitment of time and funds by agencies involved in the operation of an outlet.  It is assumed that monitoring would be required for the life of the project or until agency coordination determines that it no longer is needed.”  (FEIS p. 6-76)

“The length of operation depends on the future climatic conditions, but the outlet could be operated for many years.”  (Emphasis added)  (FEIS p. 6-71)

“Examples of the amount, duration, and timing of flows from Devils Lake … show[]… sudden and extreme fluctuations in flow for much of the 50-year period of operation.”  (Emphasis added)  (FEIS p. 6-56)

“The changes in the aquatic community would persist for many years after outlet operation has ceased.”  (Emphasis added)  (FEIS p. 6-62)

 “…after a number of years of outlet operation the [Sheyenne River] channel would have changed, probably becoming wider and deeper…”  (Emphasis added)  (FEIS p. 6-62)

“Once the outlet operation has been completed, recovery of these areas through succession, would occur, which could take decades in some areas.”  (Emphasis added)  (FEIS p. 6-65)

“Because of the inability to accurately quantify all of the project impacts associated with operation, mitigation measures are included to alleviate effects and try to maintain some existing critical habitat to facilitate recovery following project operation.  An adaptive mitigation approach is also recommended.”  (Emphasis added)  (FEIS p. 6-76)

“It is assumed that over time the system would recover to pre-project conditions, but this may require decades and would result in losses during project operation.”  (Emphasis added)  (FEIS p. 6-112)

“Monitoring activities to establish baseline conditions and monitoring for the first 10 years of operation are proposed as first costs.  Subsequent monitoring and any required mitigation would be the responsibility of the local sponsor.  At the cessation of the project, monitoring may suggest the need for total restoration of the system.  The needs and costs for this restoration cannot be identified at this time and would require additional authorization.  … the following monitoring programs are proposed.  (Emphasis added)  (FEIS p. 6-84)

“Figure 6-6 shows the locations of potential mitigation and monitoring sites.”  (Emphasis added)  (FEIS p. 6-76)

“A sand filter is proposed to reduce the potential for the transfer of biota, and long-term monitoring would include surveys for biota of concern.”  (Emphasis added)  (FEIS p. 6-63)

“The Corps will recommend including provisions in the outlet operation plan to specify that, if long-term monitoring identifies that the operation results in the spread or introduction of invasive species, operation of the outlet will be suspended and immediate remedial actions will be initiated.”  (Emphasis added)  (FEIS p. 6-63)

“The local sponsor will be responsible for operation and maintenance activities after the initial installation.  Also, the local sponsor would be expected to continue any required monitoring procedures and implementation of any identified mitigation needs beginning after 10 years of outlet operation.”  (Emphasis added)  (FEIS p. 10-1)

“The project sponsor for a flood damage reduction project at Devils Lake, North Dakota, would be the North Dakota State Water Commission…”  (FEIS p. 10-1)

“…it is difficult, if not impossible, for the state to support a project that includes unnecessary and expensive additions that are designed to address remote ‘what if’ risks.”  (FEIS p. 9-2)

Consequently, the Corps does not know how the outlet would be constructed and operated and does not have detailed information on the resources that would be affected, so many of the operational impacts of the outlet cannot be quantified. Therefore, the Corps has identified the framework for a proposed monitoring program and potential monitoring sites to establish baseline conditions for evaluating the impacts of the operation of the project.  However, with only three field seasons between the initiation of project construction in the fall of 2004 and the beginning of operation in the spring of 2008, there will be insufficient time to “establish a reliable reflection of baseline conditions on the Sheyenne River prior to outlet operation” as a basis for evaluating the impacts of the operation of an outlet over the next 50 years.

The Corps has proposed various mitigation measures and potential mitigation sites to try to maintain some existing critical aquatic habitats in the hope that the system may recover once operation of the outlet has ceased.  However, these measures would not mitigate the impacts that occur during operation of the outlet, which could last for many decades, and recovery, if it does occur, could take many more decades after that.

Despite the need for long-term monitoring to identify impacts that may not become evident for many decades and that may require extensive mitigation measures—including total restoration of the system, only the costs for monitoring to establish baseline conditions and impacts during the first 10 years of operation are proposed as a project cost.  After that, responsibility for long-term monitoring for the life of the project to identify the most significant impacts of operation of the outlet, as well as responsibility for implementing all mitigation measures, will be turned over to the local sponsor.  However, no costs are included for the local sponsor’s participation in the long-term monitoring or for implementation of any additional mitigation features identified through the long-term monitoring—which could include total restoration of the system. 

Under the Corps’ proposed potential recommended mitigation plan, the local sponsor to whom responsibility for long-term monitoring of impacts for the life of the project and mitigation of those impacts will be transferred after 10 years is the North Dakota State Water Commission.  However, not only does the State Water Commission lack the commitment and the technical and financial resources to conduct an adequate long-term monitoring program for the life of the project, but it is unrealistic to suggest that the State would implement, or would be capable of implementing, the extensive mitigation measures that would be necessary after project operation ceases. 

Like the Draft EIS, the Final EIS lists various proposals and recommendations, but there still is no actual mitigation plan for the Corps’ 300 cfs Pelican Lake outlet “preferred alternative.”

U. S. Army Corps of Engineers Environmental Operating Principles

NWF noted in its comments on the Draft EIS that:

“On March 26, 2002, Chief of Engineers Lt. General Robert Flowers announced new Corps of Engineers Operating Principles to guide the Corps in all of its works:

‘The Principles:

Strive to achieve environmental sustainability.  An environment maintained in a healthy, diverse and sustainable condition is necessary to support life.

Recognize the interdependence of life and the physical environment.

Proactively consider environmental consequences of Corps programs and act accordingly in all appropriate circumstances.

Seek balance and synergy among human development activities and natural systems by designing economic and environmental solutions that support and reinforce one another.

Continue to accept corporate responsibility under the law for activities and decisions under our control that impact human health and welfare and the continued viability of natural systems. [Emphasis added]

Seek ways and means to assess and mitigate cumulative impacts to the environment; bring systems approaches to the full cycle of our processes and work.

Build and share an integrated scientific, economic, and social knowledge base that supports a greater understanding of the environmental impacts of our work.

Respect the views of individuals and groups interested in Corps activities, listen to them actively, and learn from their perspective in the search to find innovative win-win solutions to the nation’s problems that also protect and enhance the environment.’

As the preceding comments document, the DEIS repeatedly violates every one of these principles.  Therefore, a revised DEIS should discuss, substantively and specifically, how it has been modified to comply with these principles in each of the areas outlined in these comments.”

However, instead of respecting the views of others, listening to them actively and learning from their perspective, the Corps summarily—and despite overwhelming evidence to the contrary—dismisses them by declaring:

“The IPR/EIS alternatives analysis and recommendations are consistent with these principles.”  (FEIS Appendix 5, pp. 5-48, 5-49)

The Corps may have had an excuse for violating its Environmental Operating Principles in the Draft EIS because the principles were not issued until a month after the Draft EIS was released.  However, there is absolutely no excuse for the continued repeated and blatant violations of those Environmental Operating Principles in the Final EIS that was released a year later.

Conclusions

The Final EIS fails to address substantively, objectively and responsively the major issues raised by NWF in its comments on the Draft EIS.  Therefore, based on the above comments, the following conclusions regarding the Final EIS are warranted:

1. The Final EIS is based on a flawed scoping process that discouraged and frustrated public participation.

2. The Final EIS inappropriately employs tiering of the analysis of the environmental impacts of the 300 cfs Pelican Lake outlet “preferred alternative” in order to segment the analysis of those impacts and avoid their disclosure until after the decision has been made as to whether to build the project.

3. The Final EIS fails to consider the cumulative impacts of other related and reasonably foreseeable projects, including the Red River Valley Water Supply Project, an inlet to deliver Missouri River water to Devils Lake, and the State of North Dakota’s “temporary” emergency outlet from Devils Lake to the Sheyenne River.


4. The Corps lacks congressional authorization to build and operate an outlet from Devils Lake to the Sheyenne River.

5. The 300 cfs Pelican Lake outlet “preferred alternative” would have severe and long-lasting adverse impacts on the Sheyenne River under moderate future conditions.  Although the Final EIS does not describe the environmental impacts of the 300 cfs Pelican Lake outlet “preferred alternative” under the hypothetical “wet future scenario” upon which it is justified, they would be substantially more severe.

6. All Devils Lake outlet alternatives discussed in the Final EIS would be either ineffective in preventing the continued rise of the lake under the “wet future scenario” or they would cause unacceptable downstream impacts, and none of the outlet alternatives, including the 300 cfs Pelican Lake outlet “preferred alternative,” have positive benefit/cost ratios under standard economic analyses.  Therefore, the outlet alternatives are neither technically sound nor economically justified.

7. The “wet future scenario” upon which the 300 cfs Pelican Lake outlet “preferred alternative” is justified is a manufactured set of conditions specifically fabricated to result in just enough precipitation to cause Devils Lake to overflow without the outlet, but not overflow with the outlet.  This artificial scenario has no basis in reality and has virtually a zero probability of occurring.

8. The use of an artificial, fabricated, hypothetical “wet future scenario” to justify an outlet from Devils Lake to the Sheyenne River creates a dangerous and irrational precedent for using such manufactured scenarios to justify other wasteful, ineffective and damaging projects costing hundreds of millions of dollars.

9. The 300 cfs Pelican Lake outlet “preferred alternative” is estimated to cost $208,228,000, but because the lake would continue to rise another 10 feet under the “wet future scenario” even with the outlet in operation, an additional $577,000,000 would still have to be invested in infrastructure protection measures, bringing the total cost of this alternative to $785,228,000.

10. The Final EIS suggests that because of the low probability that the conditions will occur that are necessary to justify the 300 cfs Pelican Lake outlet “preferred alternative,” the outlet should be viewed as an insurance policy rather than an investment.  However, the outlet neither guarantees that the lake will not continue to rise and overflow, nor provides compensation if it does.  Therefore, because the 300 cfs Pelican Lake outlet would be economically justified only under the hypothetical “wet future scenario,” and because the lake would still continue to rise with the outlet in operation, the decision to build the 300 cfs Pelican Lake outlet “preferred alternative” more accurately represents a decision to gamble the $208 million costs of the outlet against 1 in 50 odds of saving $132 million in continued infrastructure protection costs.

11. There is no evidence in the geologic record to support speculation that an overflow of Devils Lake would result in the natural outlet eroding down 8.1 feet and releasing 6,000 cfs of water and 900,000 cubic yards of sediment into the Sheyenne River.  Moreover, if the level of Devils Lake were to approach the overflow elevation, measures would be implemented to prevent erosion of the outlet.

12. The Final EIS fails to address wetland drainage in the Devils Lake Basin and its contribution to the rise of the lake, it significantly underestimates the potential for wetland restoration in the Upper Devils Lake Basin to reduce flooding problems at the lake, and it disregards the effects of continuing wetland drainage in reducing the efficacy of the 300 cfs Pelican Lake outlet “preferred alternative” and other publicly funded measures in dealing with flooding problems at Devils Lake.

13. The Final EIS significantly inflates the value of non-urban lands around Devils Lake that already have been flooded and, by implication, those that would be flooded if the lake continues to rise with or without the outlet.  The result is exaggeration of the benefits of preventing those losses and inflation of the benefit/cost ratio for the outlet.

14. Although flooding at Devils Lake has resulted in personal hardships for those residents living adjacent to the lake, the influx of $350 million in Federal emergency funds and the thriving tourist industry based on the outstanding sport fishery that has developed at Devils Lake, combined with generous compensation of affected homeowners by Federal agencies, have substantially blunted the economic impacts of the rise of the lake.

15. The Final EIS not only fails to provide an adequate evaluation of alternatives to the proposed action, but the request by the North Dakota Congressional Delegation to expand the project’s purpose to include reducing the already low probability of Devils Lake overflowing to the Sheyenne River, coupled with the North Dakota Congressional Delegation and the Governor being given sole authority for screening the alternatives considered in the Final EIS, effectively eliminated all non-outlet alternatives from serious consideration.

16. The North Dakota Congressional Delegation’s having obtained exemption of an outlet alternative from the requirement for economic feasibility in the Fiscal Year 2003 Omnibus Appropriations Act while maintaining the requirement for other alternatives to be economically feasible, resulted in the Corps imposing a blatant bias into the NEPA process by subverting the EIS’s analysis of alternatives in a move deliberately designed to exclude non-outlet alternatives from serious consideration. 

17. The Corps of Engineer’s Clean Water Act Section 404(b)(1) evaluation is based on an inadequate evaluation of the environmental impacts of the 300 cfs Pelican Lake outlet “preferred alternative,” an inadequate analysis of alternatives to the proposed action, a gross misreading of the 404(b)(1) Guidelines, and a dramatic and unlawful deviation from long-standing Corps of Engineers and U. S. Environmental Protection Agency interpretations of the 404(b)(1) Guidelines.

18. The potential for transfer of foreign biota from Devils Lake to the Hudson Bay Basin by the 300 cfs Pelican Lake outlet “preferred alternative” is a major issue, and its resolution is complicated by the paucity of information on the biota of Devils Lake, the potential for introduction of new damaging species into Devils Lake, and the absence of effective measures to mitigate the impacts of biota transfer if it should occur.

19. The Final EIS fails to provide a detailed discussion of the environmental impacts of the operation of the 300 cfs Pelican Lake outlet “preferred alternative,” it acknowledges that it may not be possible to mitigate some impacts to aquatic resources, it does not include a plan to mitigate adequately impacts that already have been identified, and it does not include an actual plan to monitor the impacts of the project and implement mitigation measures for those impacts that are identified in the future.  Although the most severe impacts are not likely to be identified until the project has been in operation for a number of years, no funds are identified for long-term monitoring or for the implementation of mitigation measures, and the responsibility for those is turned over the North Dakota State Water Commission, which lacks the commitment and the technical and financial resources to implement effective monitoring and mitigation programs.

20. The Final EIS continues to violate the Corps of Engineers’ Environmental Operating Principles issues on March 26, 2002.

21. The Final EIS is procedurally faulty, conceptually flawed, technically deficient and legally defective.  The inadequacies are so fundamental and the deficiencies are so pervasive that the Corps has no recourse under the law except to withdraw the Final EIS and begin the NEPA process anew to produce an environmental impact statement that complies with both the letter and the spirit of the National Environmental Policy Act.

22. Despite its profound shortcomings, the Final EIS is forced to acknowledge the inescapable conclusions that:

“An outlet is not economically justified using methods that would determine expected net benefits by producing probability-weighted benefits and costs.”  (FEIS p. S-10)

“Using results of the stochastic modeling approach for the economic analysis, the only cost-effective alternative appeared to be continuation of infrastructure protection within the Devils Lake Basin, including measures for further flood protection and continued transportation needs.”  (FEIS p. 5-115)

“…implementation of the Continued Infrastructure Protection within the basin is economically justified, and may in fact represent the most economically defensible approach to flood damage management at the lake.”  (FEIS p. 5-71)

“Within the context of this evaluation, the preferred action in the near term would be continuation of infrastructure protection.”  (FEIS p. 5-71)

REFERENCES

Associated Press.  1997a.  Schafer: Identify, close illegal drainage system.  The Jamestown


Sun, Jamestown, North Dakota.  June 16, 1997.

Associated Press.  1997b.  Landowners’ group raps Schafer plan.  The Bismarck Tribune,


Bismarck, North Dakota.  July 3, 1997.

Associated Press.  1999a.  Corps officer ordered to turn over work.  The Jamestown Sun,

Jamestown, North Dakota.  July 17, 1999.

Associated Press.  1999b.  Decision near on Devils Lake proposals.  The Jamestown Sun,


Jamestown, North Dakota.  September 17, 1999.

Associated Press.  2000.  Impact study shows nothing to derail plan.  The Jamestown Sun,


Jamestown, North Dakota.  March 1, 2002.

Bluemle, John P.  1991.  Radiocarbon dating of beaches and outlets of Devils Lake.  North


Dakota Geological Survey, Miscellaneous Series No. 75. 10 pp.

Butz, H.  1985.  Comparison of Stump Lake, Devils Lake water levels shows effect s of


Drainage.  The Devils Lake Daily Journal.  Devils Lake North Dakota.  February 


26, 1985.

Condon, Patrick.  1997.  Panel approves $5 million for Devils Lake outlet.  The Forum, Fargo,

North Dakota.  September 26, 1997.

Davis, Don.  1997.  N.D. Senators push for emergency inlet.  The Bismarck Tribune, Bismarck,

North Dakota.  September11, 1997.

Donovan, Lauren.  2002.  N.D. senators increasingly powerful.  The Bismarck Tribune,

Bismarck, North Dakota.  June 2, 2002.

International Joint Commission.  1977.  Transboundary Implications of the Garrison Diversion


Unit.  An IJC Report to the Governments of Canada and the United States.  146 pp. plus


appendices.

Johnson, Rex.  2001.  Evaluation of alternative techniques for delineating restorable depressional


wetlands in the prairie pothole region and prairie parklands of Minnesota.  A report


prepared for the Restorable Wetlands Working Group.

Murphy, Edward C., Ann M. K. Fritz and R. Farley Fleming.  1997.  The Jerusalem and Tolna



Outlets in the Devils Lake Basin, North Dakota.  North Dakota Geological Survey,


Report of Investigation No. 100.  Bismarck, North Dakota. 36 pp.

North Dakota Department of Health.  2003.  Public Notice for Issuance of NDPDES Permit,


Notice of Public Hearing on Draft NDPDES Permit.  April 14, 2003.  3 pp.

North Dakota State Water Commission and State Engineer, North Dakota Stage Game and Fish


Department, Garrison Diversion Conservancy District and North Dakota State

Department of Health and Consolidated Laboratories.  1990.  Summary Devils Lake

Stabilization Briefing Report.  19 pp.

North Dakota Water Education Foundation.  2003.  North Dakota Water Resources.  Map


prepared by North Dakota State Water Commission.  North Dakota Water, Vol. 11,

Special Issue 2003, Irrigation Issue.  pp.10-11.

Pearson, Gary L.  1985.  Draining the great marsh.  USA Today. November, 1985. pp. 83-89.

Pearson, Gary L. and David R. Conrad.  2002.  Comments of the National Wildlife Federation on


the U. S. Army Corps of Engineers’ February 2002 Draft Devils Lake, North Dakota, 


Integrated Planning Report and Environmental Impact Statement.  58 pp.

State Engineer.  1912.  Fifth biennial report of the State Engineer to the Governor of North


Dakota for the years 1911-1912.  Public Document No. 21.  Knight Publishing Company,


State Printers.  Fargo, North Dakota.

TPI Consultants.  1976.  Devils Lake Basin Advisory Committee, Study Report, Volume 1.


Devils Lake, North Dakota.  235 pp.

U. S. Army Corps of Engineers. 1983.  Section 205 Detailed Project Report, Flood Control 


Project at Devils Lake, North Dakota. St. Paul District.

U. S. Army Corps of Engineers.  1988.  Integrated Feasibility Report and Environmental Impact


Statement at Devils Lake Basin, North Dakota.  St. Paul District.

U. S. Army Corps of Engineers.  1992.  Devils Lake Basin, North Dakota, Reconnaissance 


Report.  St. Paul District.

U. S. Army Corps of Engineers.  1994.  Devils Lake, North Dakota, Stage 1A Issues


Resolution Conference Agenda and Background Information.

U. S. Army Corps of Engineers.  1996a.  Devils Lake, North Dakota, Contingency Plan.  St. Paul


District Army Corps of Engineers Centre, St. Paul, Minnesota.

U. S. Army Corps of Engineers.  1996b.  Emergency Outlet Plan, Devils Lake, North Dakota.


St. Paul District.

U. S. Army Corps of Engineers.  1999.  Draft Summary Document for Report to Congress on the


Emergency Outlet from Devils Lake, ND to the Sheyenne River.  St. Paul District.

U. S. Army Corps of Engineers.  2002.  Draft Devils Lake, North Dakota, Integrated Planning


Report and Environmental Impact Statement. St. Paul District.

U. S. Army Corps of Engineers.  2003.  Final Devils Lake, North Dakota, Integrated Planning


Report and Environmental Impact Statement.  St. Paul District.

U. S. Army Corps of Engineers and North Dakota State Water Commission.  1998.  Devils Lake

Emergency Outlet Newsletter, Issue #1.  6 pp.

U. S. Army Corps of Engineers and North Dakota State Water Commission.  2001.  Devils Lake


Study Newsletter, Issue # 4.  6 pp.

U. S. Bureau of Reclamation.  1974.  Final Environmental Statement, Initial Stage, Garrison


Diversion Unit, Pick-Sloan Missouri Basin Program, North Dakota.  INT FES 74-3.


U. S. Department of the Interior.

U. S. Congress.  1960.  Garrison Diversion Unit.  Letter from The Secretary of the Interior


Transmitting a Report on the Garrison Diversion Unit, North Dakota and South Dakota,


Missouri River Basin Project.  House Document No. 325.  86th Congress, 2d Session.

U. S. Geological Survey.  1896.  Monographs of the United States Geological Survey, Vol. XXV.


Department of the Interior. House of Representatives, 54th Congress, 1st Session, 


Document No. 297.  Government Printing Office, Washington, D. C.

WEST Consultants, Inc.  2001.  Final Report, Devils Lake Upper Basin Storage Evaluation.  


Prepared for: St. Paul District, U. S. Army Corps of Engineers.  San Diego, California.  79 pp.

Weixel, Gordon.  1997.  In search of… Illegal drains.  Devils Lake Daily Journal, Devils Lake,


North Dakota. 

Weixel, Gordon.  2002.  Outlet construction begins.  Devils Lake Journal, Devils Lake, North

Dakota.  October 22, 2002.

Weixel, Gordon.  2003.  State outlet project moves forward.  Devils Lake Journal, Devils Lake,


North Dakota.  June 17, 2003.

Willard, Daniel E.  1923.  The Story of the Prairies or the Landscape Geology of North Dakota,

10th Edition.  Web Publishing Company, St. Paul, Minnesota.

1
2

