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From: OST Natural/Water Resources <ostwrd@gwic.net>
To: <ssnortland@gp.usbr.gov>

Date: 4/25/2007 6:59:20 PM

Subject: Comment to RRVWSP

Sent on behalf of the Oglala Sioux Tribe President John Yellow Bird Steele.
OST NRRA Water Resources Department.

CC: <donna_salomon@yahoo.com>, <ostnrra@gwtc.net>
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The reservied water rights of the Cralale Siouy Tribe e very importint 40 render
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parallel of north latinude intercepts the same, thenee due east along
said parallel to the placs of bﬂ@mmg s edeligion thereto, all
existing reservations of said river shall be, snd the same s, set
apart for the absolute snd undisturbed wse and occupation of the
(Sienex Mation)... (15 Stat. 635-636).

The Siowx Nation rejected the judgment pward that was affinmed by the Thiited
States Supreme Court in United Staten v. Sioux Nation of Indians. (448 1.8 371, 100 8.
Ct, 3766 (1980)). Consequently, we retain our claims wder the 1868 and 1851 Fort
Laramie Treaties,

Asticle II of the 1368 Treaty makes clear that our Tand claims extend o the
104" parallel 1o “the east bank of the Missouri River” (15 S, 636). Clearly, the
Missouri River aml the tiver bed of the Missown are defined in the 1868 Fort Laramic
Treaty as Sioux Country,

Nuvertheless, this is pol relested in the SDEIS. Our treaty rights are completely
ig,m:smd by tim Bnmau of Rm!.mrmm. Eiy rsmbdmhlm iﬂﬁ&‘"m piam far tim davmmn

ten Wﬁhﬁﬂh &‘& é"m:ir} .ahmgmmn cnl' e mghlls. Ttm m umﬂmc:pm%ﬂ]e 1o the Hglal,}z E'amu:a
Tribe.

 Our Treaty rights are not an historical anomaly. They exist today. in the case of
Wareester v. Georsis, the Uniled States Suprenie Court stited ~

The constitution, by declaring treaties already made, as well a5
ihose 1o be made, 1o be the suprese law of the land, has adopted
and sanefioned (he previows treaties with the Indian nations, snd
consequently admits their rank smong those pewers whe are
capable of making treaties. The words “trenty” und Fpation™ arg
words of our own languapge, selecied o our  diplematic
procesdings, by ourselves, having each a definite and well
wnderstood meuning. We have applied thein to Tndiins as we hove
applied them (o other mutions of the earth. They ase all applitd n
the same sense.

31 U5, (6 Pet) 515, 559-60 (1832, ;

Thus, our Treatics: remain in ei"ﬂ’uct foday. In fhe Smﬁﬂ the Baresu of
Rechumation ignores our rights, however, an@ propascs inng-;trzm water allocutions from
thie Missourt River that divert Indian water to non-Endian water uses. in violation of our

trgaty right o the use of weater.
 Reclsmation has s fong history of this. The National Water Commission stated in
1973,
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Following Winerr, more than 50 years elopsed before the
Supreme Court again discossed significant aspects of Indian water
rights. During most of this S0-year period, the United States was
pussaing o palicy of encouraging (e settlerent of the West and
the creation of Tamily-sized fams on its arid lands. In retrospect, it
can be soen that this policy was pursued with litle or o regard for
Iodian  water rights dnd the ‘Winlers Docirine.  With the
encoursgement, or at least the coaperation, of the ﬁmmy of the
[nterior — the very office entrasted with protestion of all Indian
Hghts - many large Irrigation prajects were d:cw.lwnd T ELTEnS
thagt it tirough or Bordesed ndian reservations, swme fimes
abogve dnd more ofien below the mstrvagons. With few
exeeptions, the projects were planmd and baill without any
attenpl to define, let alone prolect, prior rights it Indian wribes
might have had in the watsrs dsed for the projects... In the higtory
of the United States Covermment’s treatment of [ndian tribes, its
failure to protect Indian water rights is one of its sorrice chapiers...

That iy eouuntly whal is Huppening, with (e Red River projest, The castesn bank of
the Missouri Biver is (he boundary of the Great Sioux Reservation as defined i Article 2
af the 1868 Forl Laramie Treaty, The Missouri River is o primany witer sturce iy Ll fill
the Tribe’s reserved wister rights under the Winters Doctrine.

Yer, the SDEIS proposes developroent for doldiliva witter diversinng fiom the
Missousi River, upstream from the Greal Sioux Ressevation, to contribute lo- existing
permilted divessives of up to 1.2 million agre-feet. A substantial amount of additionsl
wister shall be diverted under the Preforred Allemutive. Menmwhile, the SDEIS invludes
4 estimate For future water depletions of only 155300 acre-feet.  That would ostensibly
include the Oplala Sioux Tribe end Great Sioux Nation, as well as sll other water

depletions.

That estimate is far too low,  The United Siowe Tribes, bic. estimuted thie
irrigation water requirements of 11 Siowx Trites in North Dakota and South Dakota at
3.4 million acreleel anoually, (Missonri River Basin Water Supply amd Warer
Requirements of United Stous fndions Reservariops, February 1979, p. 3-2),  Yet the
SDEIS estimates that futore depletions for | .utm! and non-Tribal usss shall toml merely
155,400 acre-leat. T object to s serios sstaternent of fature wates depletions fo be
mude by U Oplals Siouws and other Indian Tribes.

The SIDEIS bases its estimittes of future deplétions on historic depletions. As
describod above, historically the Department of the Inturior Favored mon-fnding water
users and shorte m};ﬁi nim Jndigin Tribwes, whisn it came fo funding wiler projects, This
has naly recently begun ¢ o, as with the Moi Wieoni Wm Project. As the Tribes
begin to peceive our s;harc aof federal water development ﬁlmL's, future  depletiong of
Mizsauri River waters for consumplive uwses on Indian lands will increase exponeninlly,
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The BIS should refleet this, by including the more realistic water diversion
estinmres of Ui Unied Sioox Tribes.  Ingtesd, (e SDEIS promotes non-Tndian waler
developeient and linder-states the magnitude of Trikial water claims and potential Fabure
water withdrwals of the Tribes,

Professar Charles Wilkinson statéd, “the reclamation progeum prococded on the
bucks of the iudsmpmg}le ¥ (56 Univ. of Colo. L. Rev. 317, 323 (Spring 1585). That is
what 5 happening with the proposed Ked River Valley project. The SDEIS over-states
the henefits to Red River Valley, by using the drought of (e 1930°s as a baseline. It
under-states the costs 1o the Tribes, by wsing skewed estimates of present and futaee
wither ﬂt‘;{rlﬂl&ms by the Tribes. Tt also utilizes storage capauity of the Missouri River
reservoirs as the baseline for tmpacts 1 the Missouri, rather than existing water in storage
as the measure for impacts,  Accordingly, the SDEIS under-states the impucts on Lhe
Missourt River, and on the Tribes. Table 2.24 in the SDEIS should be revised, and the
impacts on the Tribes shookd be desmed “adverse.”

The section i the SDEIS on Indian reserved water rights is weak and misleading,
It mis-states nature of Indian water rights, For cxample, the S ..l"s s:tz;rm .Zmﬂmn wm,r
rights, whien quantified, constitutes an ITA" SDEIS, p. 3-102.
Ingian reserved water rights which have ni been yuantified are mt prmmmﬁ ;mw;aﬁriy
rights of the Tribes. That is False.

“Pfizn reserved water rights are property rights that arg predicated on federal

" T, Coben. Hundbook of Federal Indian Law (1982 ed), p. 576, [n the SDEIS, the
BE}R suggests that the obligation of the United Skates fo protect watees subjict o the
Winters Doctrine elaims of the Tribes is somehow diminished for Tribes whose water
Ashts have not heen quantified theough adjudication or compaet.  Thiv sugpgestion
upprars designed (o supgress our dghis, 10 is fihse, The sation on Indian ressrved water
rights mst be muhfu‘lﬁiﬁiv revdratied to more accurmely refiect the status and magmituds
of Tndian resorved water rights to the Missour River.

The Corps of Engineers Master Manyal Review and Update should not be wiilized
in the Red River EIS. The CEQ repulations require the BOR. to use (he best available
wmﬁy date.  The Corps of Eagineens” planning. documents have been severely
criticized by the Nutional Academy of Selenses, and others,

Finally, the sdditionel construgtion dnd opemton fnd maintenanes requirements
aEall of the alternatives would create pressure on the Buresu of Reclamation budget. The
existing BOR. budget iz utilized for construction, and aperation, membeasnce and repdir
of the Chlala Siouix Rural Water Supply System, as autharized by Congress in the M
Wicani Project Act of 1988, as anvended. (102 Stat, 2566). The authorization for the
Mni Wiconi project has had to hutve been extended (wice already, due to shartfalls i
spprapriations to the HOR budget,
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that ave svailable-do nor mest the minimum health and safery standards, thereby posing a
thireat (o publie health and safbry.” {1[!&1‘ St E&Mj Wer BOE proposes that Cmgre@s
adapt fts prefiermed altermative, adding $700 million to fts construction hudget snd $7.5
million in anoual O & M eosts, w]n!:: ghe Mni Wiconi project om the Pine Ridge
Reservation remaing ueder-fumded mnd behiind schedule.  There should be no further
authorization for construction in the BOR budget until the Mni Wiconi Project is
eompleted and OM & R fully fanded.

I ennchasinn, lqappcm the ro-action aliemative in the SDEIS. The proposed Red
River Valley Water Supply Project would divest waters from the Missouri Bives, which is
within the Great Sious Reservation as defined in Aricle 2 of the 1868 Fort Larsmie
’Tﬂmy The projest would whilize waters to which the Oglaly Siows Tribe has prer and
superior clatms under the Wintees Diocerine,

The SDEIS contains inaceurste information with respect to the present and futire
waler requirements of the Tribes. [t understites the significance of Indian waier dghts as
A el msnEzeenl issue in b Missonrl River basin, It containg very low estimates
of future warer deplotions by Tribes and others. The SDEIS docs not reflect the manner
in which a ficuciary should set in carrying out its trist responsibility.

The inter-basin transfer of water is an idea whose time has come and gone.
{Rmam:r Cadillae Desert, The dmericen West and Itz Ihsr.hmsxmng Wester, pp. 276-280).
This s especially true w]mu Indian water cliios are jeopardized by pousIndian water
projeets, As stated above; the BOR should adopt the No Action altemazive and abandon
ity plan Tor the Red Biver Valley %’mz Supply Preject.

Sincerely,

Jalm ‘;"ullaw Bﬁd Sw,ia
Tribul President
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